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that produces the value of the five (5) year Constant Maturity Treasury Rate to
- be used at each redetermination date.

During the period or term that a contract provides substantive participation in an
equity indexed benefit, it may increase the reduction described in subsection (5)(b)
of this section up to an additional one hundred (100) basis points to reflect the value
of the equity index benefit. The present value at the contract issue date and at each
redetermination date thereafter of the additional reduction shall not exceed the
market value of the benefit. The wemm-difeeteﬁ} may require a
demonstration that the present value of the additional reduction does not exceed the
market value of the benefit. Lacking such demonstration that is acceptable to the

commissionerfexecutive—director], the commissionerfexecutive—directer] may
disallow or limit the additional reduction.

The commissionerfexeecutive-director] may promulgate administrative regulations
in accordance with KRS Chapter 13A implementing the provisions of subsection
(6) of this section and to provide for further adjustments to the calculation of
minimum nonforfeiture amounts for contracts that provide substantive participation
in an equity index benefit and for other contracts for which the
commissionerfexecutive-direetor] determines adjustments are justified.

Any paid-up annuity benefit available under a contract shall be such that its present
value on the date annuity payments are to commence is at least equal to the
minimum nonforfeiture amount on that date. This present value shall be computed
using the mortality table, if any, and the interest rates specified in the contract for
determining the minimum paid-up annuity benefits guaranteed in the contract.

For contracts which provide cash surrender benefits, the cash surrender benefits
available prior to maturity shall not be less than the present value as of the date of
surrender of that portion of the maturity value of the paid-up annuity benefit which

would be provided under the contract at maturity arising from considerations paid
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prior to the time of cash surrender reduced by the amount appropriate to reflect any
prior withdrawals from or partial surrenders of the contract, the present value being
calculated on the basis of an interest rate not more than one percent (1%) higher
than the interest rate specified in the contract for accumulating the net
considerations to determine the maturity value, decreased by the amount of any
indebtedness to the insurer on the contract, including interest due and accrued, and
increased by any existing additional amounts credited by the insurer to the contract.
In no event shall any cash surrender benefit be less than the minimum nonforfeiture
amount at that time. The death benefit under the contracts shall be at least equal to
the cash surrender benefit.

For contracts which do not provide cash surrender benefits, the present value of any
paid-up annuity benefit available as a nonforfeiture option at any time prior to
maturity shall not be less than the present value of that portion of the maturity value
of the paid-up annuity benefit provided under the contract arising from
considerations paid prior to the time the contract is surrendered in exchange for, or
changed to, a deferred paid-up annuity, the present value being calculated for the
period prior to the maturity date on the basis of the interest rate specified in the
contract for accumulating the net considerations to determine the maturity value,
and increased by any existing additional amounts credited by the insurer to the

contract. For contracts which do not provide any death benefits prior to the

commencement of any annuity payments, the present values shall be calculated on

the basis of the interest rate and the mortality table specified in the contract for
determining the maturity value of the paid-up annuity benefit. However, in no event
shall the present value of a paid-up annuity benefit be less than the minimum
nonforfeiture amount at that time.

For the purpose of determining the benefits calculated under subsections (9) and

(10) of this section, in the case of annuity contracts under which an election may be
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made to have annuity payments commence at optional maturity dates, the maturity
date shall be deemed to be the latest date for which election shall be permitted by
the contract, but shall not be deemed to be later than the anniversary of the contract
next following the annuitant’s seventieth birthday or the tenth anniversary of the
contract, whichever is later.
Any contract which does not provide cash surrender benefits or does not provide
death benefits at least equal to the minimum nonforfeiture amount prior to the
commencement of any annuity payments shall include a statement in a prominent
place in the contract that such benefits are not provided.
Any paid-up annuity, cash surrender or death benefits available at any time, other
than on the contract anniversary under any contract with fixed scheduled
considerations, shall be calculated with allowance for the lapse of time and the
payment of any scheduled considerations beyond the beginning of the contract year
in which cessation of payment of considerations under the contract occurs.
For any contract which provides, within the same contract by rider or supplemental
contract provision, both annuity benefits and life insurance benefits that are in
excess of the greater of cash swrrender benefits or a return of the gross
considerations with interest, the minimum nonforfeiture benefits shall be equal to
the sum of the minimum nonforfeiture benefits for the annuity portion and the
minimum nonforfeiture benefits, if any, for the life insurance portion computed as if
each portion were a separate contract. Notwithstanding the provisions of
subsections (8), (9), (10), (11), and (13) of this section, additional benefits payable:
(a) Inthe event of total and permanent disability;
(b) As reversionary annuity or deferred reversionary annuity benefits; or
(c) As other policy benefits additional to life insurance, endowment and annuity
benefits, and considerations for all such additional benefits;

shall be disregarded in ascertaining the minimum nonforfeiture amounts, paid-up
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annuity, cash surrender and death benefits that may be required by this section. The
inclusion of these additional benefits shall not be required in any paid-up benefits,
unless these additional benefits separately would require minimum nonforfeiture

amounts, paid-up annuity, cash surrender and death benefits.

(15) (a) After August 1, 2005, any insurer may file with the commissionerfexecutive

(1)

@

€)

directer} a written notice of its election to apply the provisions of this section
on a contract-form by contract-form basis to annuity contracts issued by the
insurer during the period from the date of the election through June 30, 2006.
(b) Insurers shall apply the provisions of this section to annuity contracts issued
on or after July 1, 2006.
=»Section 1188. KRS 304.15-390 is amended to read as follows:
A domestic life insurer may establish one (1) or more separate accounts, and may
allocate thereto, in accordance with the terms of a written contract or agreement,
any amounts paid to the insurer in connection with a pension, retirement or profit-
sharing plan, life insurance, or an annuity which are to be applied to provide
benefits payable in fixed or in variable dollar amounts or in both.
The income, if any, and gains and losses, realized or unrealized, on each such
account shall be credited to or charged against the amounts allocated to the account
in accordance with the agreement, without regard to other income, gains or losses of
the insurer.
Assets allocated to a separate account shall be valued at their market value on the
date of valuation, or if there is no readily available market, then in accordance with
the terms of the applicable contract or agreement; except, that the portion of the
assets of such separate account at least equal to the insurer's reserve liability with
regard to the guaranteed benefits and funds referred to in subsection (1) of this
section, if any, shall be valued in accordance with rules otherwise applicable to the

insurer's assets.
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If the agreement provides for payment of benefits in variable amounts, the contract
shall contain a statement of the essential features of the procedure to be followed by
the insurer in determining the dollar amount of such variable benefits. Any such
contract and any certificate issued thereunder shall state that such dollar amount
may decrease or increase and shall contain on its first page a statement that the
benefits thereunder are on a variable basis.
No domestic life insurer, and no other authorized life insurer, shall be authorized to
deliver within this state any such contract or agreement providing benefits in
variable amounts until the insurer has satisfied the commissionerfexeeutive
direstor] that its condition or methods of operation in connection with the issuance
of such contracts or agreements will not render its operation hazardous to the public
or its policyholders in this state. In determining thé qualification of an insurer
requesting such authority, the commissionerfexecutive—direstor] shall consider,
among other things:
(a) The history and financial condition of the insurer;
(b) The character, responsibility and general fitness of the officers and directors of
the insurer; and
(c) In the case of an insurer other than a domestic insurer, whether the statutes or
regulations of the jurisdiction of its incorporation provide a degree of
protection to policyholders and the public which is substantially equal to that
provided by this section and the rules and regulations issued thereunder.
Amounts allocated by domestic life insurers to separate accounts in the exercise of
the power granted by this section shall be owned by the insurer and the insurer shall
not be, or hold itself to be, a trustee, in respect to such amounts.
The commissionerfexecutive—director] shall have sole authority to regulate the
issuance and sale of such agreements, and to make rules and regulations for the

effectuation of this section.
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=»Section 1189. KRS 304.15-410 is amended to read as follows:

In the case of any plan of life insurance which provides for future premium
determination, the amounts of which are to be determined by the insurer based on then
estimates of future experience, or in the case of any plan of life insurance or annuity
which is of such a nature that the minimum reserves cannot be determined by the methods
described in KRS 304.6-150, 304.6-155 and 304.6-180, the reserves which are held under
any such plan must:

(1) Be appropriate in relation to the benefits and the pattern of premiums for that plan;
and

(2) Be computed by a method which is consistent with the principles of this standard
valuation law;

as determined by regulations promulgated by the commissionerfexeeutive-director].
=»Section 1190. KRS 304.15-700 is amended to read as follows:

(1) No person may act as a life settlement provider without first having obtained a
license as a life settlement provider from the commissionerfexeeutive-direetor].

(2) Except as provided in paragraph (b) or (c) of this subsection, no person may broker,
solicit, or negotiate life settlement contracts between an owner and one (1) or more
life settlement providers or otherwise act on behalf of an owner without first having
obtained a license as a life settlement broker from the commissionerfexecutive
direeter} as follows:

(a) All applicants for a life settlement broker license shall attend the required life
broker training and pass a life broker examination designated by the
commissionerfexeeutive-direstor] through administrative regulation.

(b) A person licensed as a resident or nonresident insurance agent with a life line
of authority, as set forth in KRS 304.9-030(2)(a), shall be deemed to meet the
licensing requirements of a life settlement broker and shall be permitted to

operate as a life settlement broker without obtaining a license as a life
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settlement broker as set forth in this subtitle if:

1.  That person has been licensed as a resident insurance agent with a life
line of authority in his home state for at least one (1) year;

2.  Not later than thirty (30) days from the first day of operating as a life
settlement broker, the agent notifies the commissionerfexeecutive
direeter], on a notification form prescribed by the
commissionerfexecutive-director], that he is acting as a life settlement
broker and pays any a‘pplicable fees to be determined by the
commissionerfexecutive—director]. The notification shall include an
acknowledgment by the agent that he will operate as a life settlement
broker in accordance with this subtitle; and

3.  Imrespective of the manner in which a life settlement broker or life
insurance agent is compensated, the life settlement broker or life
insurance agent is deemed to represent only the owner and owes a
fiduciary duty to the owner to act according to the owner's instructions
and in the best interests of the owner.

(¢) Notwithstanding this subsection, a person licensed as an attorney, certified
public accountant,‘ or financial planner accredited by a nationally recognized
accreditation agency, who is retained to represent the owner, whose
compensation is not paid directly or indirectly by the life settlement provider,
may negotiate life settlement contracts without having to obtain a license as a
life settlement broker.

(d) A life insurance agent operating as a life settlement broker in accordance with
paragraph (b) of this subsection, prior to the execution of the life settlement
contract by all the parties for which such agent is operating as a life settlement
broker, shall have in force and file with the commissionerfexecutive-director]

evidence of financial responsibility as follows:
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1. A policy of insurance covering the legal liability of the agent as the
result of erroneous acts or failure to act in his or her capacity as a life
settlement broker, and inuring to the benefit of any aggrieved party as
the result of any single occurrence in the sum of not less than twenty
thousand dollars ($20,000) and one hundred thousand dollars ($100,000)
in the aggregate for all occurrences within one (1) year; or

2.  An agreement with a licensed life settlement provider whereby the agent
is an additional insured on the policy of insurance covering the legal
liability of both the life settlement provider and the agent as the result of
erroneous acts or failure to act in his or her capacity as a life settlement
broker on a life settlement contract to which the life settlement provider
is a party, in the sum of twenty thousand dollars ($20,000) for any single
occurrence; or

3. A deposit with the commissionerfexecutive-direetor} of cash or a cash
surety bond, executed by an insurer authorized to write business in this
Commonwealth, in the sum of twenty thousand dollars ($20,000), which
shall be subject to lawful levy of execution by any party to whom the
agent has been found to be legally liable as the result of erroneous acts
or failure to act in his or her capacity as a life settlement broker.

(3) Application for a life settlement provider license or a life settlement broker license
shall be made in accordance with KRS 304.9-150.

(4) Licenses for life settlement providers and life settlement brokers shall be in
accordance with Subtitle 9 of KRS Chapter 304. A business entity licensed as a life
settlement broker or life settlement provider shall designate individuals to act under
its license in accordance with KRS 304.9-133.

(5) Prior to issuance of a license as a life settlement broker or life settlement provider,

except as provided in subsection (2)(d) of this section, the applicant shall file with
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the commissionerfexecutive-direstor], and thereafter for as long as the license
remains in effect shall keep in force, evidence of financial responsibility in the sum
of not less than twenty thousand dollars ($20,000) per occurrence, and the sum of
one hundred thousand dollars ($100,000) in the aggregate, for all occurrences
within one (1) year. This evidence shall be in the form of an errors and omissions
insurance policy issued by an authorized insurer, a bond issued by an authorized
corporate surety, a deposit, or any combination of these evidences of financial
responsibility. The policy, bond, deposit, or combination thereof shall not be
terminated without thirty (30) days' prior written notice to the licensee and the
commissionerfexecutive—director]. This subsection shall not apply to a life
insprance agent operating as a life settlement broker in accordance with subsection

(2) of this section. |

No person shall use a life settlement contract form or provide to an owner a

disclosure statement form in this Commonwealth unless it has been filed with and

approved by the commissionerfexeecutive-direstoer] in the following manner:

(a) At the expiration of sixty (60) days from the date the filing is complete, the
form filed shall be deemed approved unless the commissionerfexeecutive
direetor} has by order given prior approval or disapproval. Approval of a form
by the commissionerfexecutive—direstor} shall constitute a waiver of any
unexpired portion of the waiting period. The .commission.et{e*eeﬂﬁ%'e
direstor] may extend by not more than thirty (30) days the time period in
which he or she may approve or disapprove the form. The
commissionerfexecutive—director] shall give notice to the licensee of the
extension before expiration of the initial sixty (60) day period. At the
expiration of the extended period; and in the absence of the prior approval or
disapproval, the form shall be deemed approved. The commissionerfexeecutive

direotor] may at any time, after notice and for cause shown, withdraw any
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approval. The commissionerfexecutive—director] shall disapprove a life

settlement contract form or disclosure statement form if, in the determination
of the commissioner{executive-direetor], the contract or provisions contained
therein are unreasonable, contrary to the interests of the public, or otherwise
are misleading or unfair to the owner. Upon notice and hearing the
commissionerfexecutive—directer] shall withdraw approval of any contract
later determined to be unreasonable, misleading, unfair, or contrary to the
interest of the public; and
(b) Forms may be submitted simultaneously with an application or at any time
during the process of approving an application for a license pursuant to this
subtitle or at any other time.
A licensed life settlement provider shall not use any person to perform the functions
of a life settlement broker as defined in KRS 304.15-020 unless the person holds a
current and valid license or is a licensed insurance agent authorized pursuant to this
subtitle to operate as a life settlement broker. A licensed life settlement broker shall
not use any person to perform the functions of a life settlement provider as defined
in KRS 304.15-020 unless the person holds a current and valid license as a life
settlement provider.
If any employee of a licensee violates any provision of KRS 304.15-020, 304.15-
700 to 304.15-720, 304.42-190, and 304.99-126, the department{office} may take
disciplinary action against the employer licensee.
When a life settlement provider elects to use a related provider trust, the life
settlement provider shall file notice of its intention to use that trust with the
departmentfeffice] with a copy of the trust agreement. Any change in the trust
agreement shall be filed with the commissionerfexecutive—direstor} prior to its

effect.

(10) Any additional death benefit payment on a life insurance policy that is the subject of
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a life settlement contract with a double or additional indemnity for accidental death

shall be payable to the following:

(a) The beneﬁciary last named by the policy owner prior to entering into the life
settlement contract; or

(b) To the estate of the owner in the absence of a beneficiary.

An insurer that issued a policy that is the subject of a life settlement contract shall

not be responsible for any act or omission of a broker, provider, or purchaser arising

out of or in connection with the life seftlement transaction, unless the insurer

receives compensation for the placement of the life settlement contract from the

provider, purchaser, or broker in connection with the life settlement contract.

No insurer may, as a condition of responding to a request for verification of

coverage or in connection with the transfer of a policy pursuant to a life settlement

contract, require that the owner, insured, provider, or broker sign any form,

disclosure, consent, waiver, or acknowledgment that has not been expressly

approved by the commissionerfexecutive-director]} for use in connection with life

settlement contracts in the Commonwealth.

P Section 1191. KRS 304.15-705 is amended to read as follows:

The commissionerfexecutive—director] may, when the commissionerfexecutive

director] deems it reasonably necessary to protect the interests of the public,

examine the business and affairs of any licensee or applicant for a license. The

commissionerfexecutive—direstor] shall have the authority to order information

reasonably necessary to ascertain whether the licensee or applicant is acting or has

acted in violation of the law or otherwise contrary to the interest of the public. The

reasonable expenses incurred in conducting any examination shall be paid by the

licensee or applicant.

Records of all transactions of life settlement contracts shall be subject to the

following:
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(a) The following records of all transactions of life settlement contracts shall be
maintained by the licensee for five (5) years after the death of the owner, and
shall be available to the commissionerfexecutive—director} for inspection
during reasonable business hours:

1. Proposed, offered, or executed settlement contracts, underwriting
documents, policy forms, and applications from the date of the proposal,
offer, or execution of the settlement contract, whichever is later; and

2.  All checks, drafts, or other evidence and documentation related to the
payment, transfer, deposit, or release of funds from the date of the
transaction. |

(b) All other business records shall be kept for a period of five (5) years following
creation of records, or the completion of the purpose for which records were
created, whichever shall occur last.

(c) This section shall not relieve a licensed settlement provider of the obligation
to produce these documents to the commissionerfexecutive-director] after the
retention period has expired if the settlement provider has retained the
documents.

(d) Records required to be retained by this section shall be legible and complete
and may be retained in paper, photograph, microprocess, magnetic,
mechanical, or electronic media, or by any process that accurately reproduces
or forms a durable medium for the reproduction of the record.

> Section 1192. KRS 304.15-708 is amended to read as follows:

(1) When the departmentfefice] finds that a violation presents an immediate danger to
the public health, safety, or welfare that requires an immediate final order, it shall
issue an emergency cease and desist order reciting with particularity the facts
underlying the findings. The emergency cease and desist order is effective

immediately upon service of a copy of the order on the respondent.
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The departmentfoffice} may impose and collect an administrative fine not to exceed
ten thousand dollars ($10,000) for each violation of a cease and desist order issued
in accordance with this section.

=» Section 1193. KRS 304.15-709 is amended to read as follows:

In addition to the penalties and other enforcement pfovisions of KRS 304.15-020,
304.15-700 to 304.15-720, 304.42-190, and 304.99-126, if any person violates any
provision of KRS 304.15-020, 304.15-700 to 304.15-720, 304.42-190, and 304.99-
126, or any administrative regulations promulgated under KRS 304.15-020, 304.15-
700 to 304.15-720, 304.42-190, and 304.99-126, the departmentfoffice} may seck
an injunction in Franklin Circuit Court or in the Circuit Court of the county where
the person resides or has a principal place of business and may apply for temporary
and permanent orders that the departmentfoffice} determines necessary to restrain
the person from committing the violation.

Any person damaged by the acts of a person in violation of any provision of KRS
304.15-020, 304.15-700 to 304.15-720, 304.42-190, and 304.99-126 may bring a
civil action against the person in the Circuit Court of the county in which the
alleged violator resides, or has a principal place of business, or in the county where
the alleged violation occurred.

=» Section 1194. KRS 304.15-710 is amended to read as follows:

With each application for a life settlement contract, a life settlement provider or life
settlement broker shall provide the owner a copy of the department'sfeffice's}
consumer guide relating to life settlements. The provider shall provide in writing, in
a separate document that is signed by the owner and provider the information in this
subsection to the owner no later than the date the life settlement contract is signed
by all parties. The written disclosures shall be conspicuously displayed in any life
settlement contract or in a separate document furmnished to the owner by a provider

including any affiliations or contractual arrangements between the provider and the
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broker and shall provide the following information:

(a) That there are possible alternatives to life settlement contracts including but
not limited to accelerated benefits or policy loans offered under the owner's
policy;

(b) That some or all of the proceeds of the life settlement may be taxable under
federal income tax laws and state franchise and income tax laws, and that
assistance should be sought from a personal tax advisor;

(c) That proceeds of the life settlement contract could be subject to the claims of
creditors;

(d) That receipt of the proceeds of a life settlement contract may adversely affect
the owner's eligibility for Medicaid or other government benefits or
entitlements, and that advice should be obtained from the appropriate
government agencies; |

(¢) That the owner has a right to réscind a life settlement contract before the
earlier of thirty (30) calendar days of the date it is executed by all parties or
fifteen (15) calendar days after the receipt of the proceeds of the life
settlement contract by the owner. If exercised by the owner, rescission is
effective only if both notice of the rescission is given, and within the
rescission period all proceeds, and any premiums, loans, and loan interest are
repaid to the settlement provider. If the insured dies during the rescission
period, the settlement contract shall be deemed to have been rescinded,
subject to repayment of all life settlement proceeds and any premiums, loans,
and loan interest to the life settlement provider. The life settlement provider
shall effectuate the change of ownership of the policy or certificate to the
owner immediately upon effective rescission by the owner;

(f) That entering into a life settlement contract may cause other rights or benefits,

including conversion rights and waiver of premium benefits that may exist
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under the policy, to be forfeited by the owner and that assistance should be
sought from a financial adviser;

(g) That funds will be sent to the owner within three (3) business days after the
life settlement ﬁrovider has received the insurer's or group administrator’s
acknowledgment that ownership of the policy has been transferred and the
beneficiary has been designated pursuant to the life settlement contract;

(h) That the disclosure document shall contain the following language:

"All medical, financial, or personal information solicited or obtained by a life
settlement provider or life settlement broker about an insured, including the
insured's identity or the identity of family members, a spouse, or a significant
other may be disclosed as necessary to effect the life settlement between the
owner and the life settlement provider. If you are asked to provide this
information, you will be asked to consent to the disclosure. The information
may be provided to someone who buys the policy or provides funds for the
purchase. You may be asked to renew your permission to share information
every two (2) years."; and

(i) That the insured may be contacted by the life settlement provider or its
authorized representative for the purpose of determining the insured's health
status or to verify the insured's address. This contact shall be limited to once
every three (3) months if the insured has a life expectancy of more than one
(1) year, and no more than once per month if the insured has a life expectancy
of one (1) year or less.

(2) A life settlement provider shall provide the owner with at least the following
disclosures no later than the date the life settlement contract is signed by all parties.
The disclosures shall be conspicuously displayed in the life settlement contract or in
a separate document signed by the owner and the life settlement provider and

provide the following information:
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State the affiliation, if any, between the life settlement provider and the issuer
of the policy to be acquired pursuant to a settlement contract;

State the name, address and telephone number of the life settlement provider;
If a policy to be acquired pursuant to a life settlement contract has been issued
as a joint policy or involves family riders or any coverage of a life other than
the insured under the policy to be acquired pursuant to a settlement contract,
the owner shall be informed of the possible loss of coverage on the other lives
and shall be advised to consult with his insurance producer or the company
issuing the policy for advice on the proposed life settlement contract;

State the dollar amount of the current death benefit payable to the life
settlement provider under the policy. The life settlement provider shall, if
known, also disclose the availability of any additional guaranteed insurance
benefits, the dollar amount of any accidental death and dismemberment
benefits under the policy, and the life settlement provider's interest in those
benefits;

State the name, business address, and telephone number of the independent
third party escrow agent, and the fact that the owner may inspect or receive
copies of the relevant escrow or trust agreements or documents;

The date by which the funds will be available to the owner and the transmitter
of the funds;

That a consumer guide shall be delivered to owners with each application as
required in this subsection;

That applications and life settlement contracts shall contain the statement as
required in KRS 304.15-717(2),

That a broker represents exclusively the owner, and not the insurer or the
provider or any other person, and owes a fiduciary duty to the owner,

including a duty to act according to the owner's instructions and in the best
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interests of the owner; and
The fact that a change in ownership could in the future limit the insured's
ability to purchase future insurance on the insured's life because there is a

limit to how much coverage insurers will issue on one (1) life.

If the life settlement provider transfers ownership or changes the beneficiary of the

policy, the life settlement provider shall communicate the change in ownership or

beneficiary to the insured within twenty (20) days after the change.

A broker shall provide the owner and the provider with at least the following

disclosures no later than the date the life settlement contract is signed by all parties.

The disclosures shall be conspicuously displayed in the life settlement contract or in

a separate document signed by the owner and provide the following information:

(@
®)

©

@

()

The name, business address, and telephone number of the broker;

A full, complete, and accurate description of all the offers, counter-offers,
acceptances, and rejections relating to the proposed life settlement contract;
The name of each broker who receives compensation and the amount of
compensation received by the broker, which compensation includes anything
of value paid or given to the broker in connection with the life settlement
contract;

A complete reconciliation of the gross offer or bid by the provider to the net
amount of proceeds or value to be received by the owner. For the purposes of
this paragraph, "gross offer or bid"” means the total amount or value offered by
the provider for the purchase of one (1) or more life insurance policies,
inclusive of the commissions and fees; and

The failure to provide the disclosures or rights described in this section shall

be deemed an unfair trade practice.

=»Section 1195. KRS 304.15-712 is amended to read as follows:

(1) A broker or provider licensed pursuant to KRS 304.15-700 to 304.15-720 may
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conduct or participate in advertisements within this state. Such advertisements shall

comply with all advertising and marketing laws of this chapter or rules and

administrative regulations promulgated by the commissionerfexecutive—director]
that are applicable to life insurers or to brokers, and providers licensed pursuant to
this chapter.

Advertisements shall be accurate, truthful, and not misleading in fact or by

implication.

No person or trust shall:

(a) Directly or indirectly market, advertise, solicit, or otherwise promote the
purchase of a life insurance policy for the sole purpose of, or with a primary
empbhasis on, settling the policy; or

(b) Use the words "free,” "no cost," or words of similar import in the marketing,
advertising, soliciting, or otherwise promoting the purchase of a life insurance
policy. |

=» Section 1196. KRS 304.15-715 is amended to read as follows:

A life settlement provider entering into a life settlement contract with any person

shall first obtain:

(a) If the owner is insured, a written statement from a licensed attending
physician that the owner is of sound mind and under no constraint or undue
influence to enter into a life settlement contract; and

(b) A document in which the insured consents to the release of his or her medical
records to a life settlement provider, life insurance agent, or life settlement
broker and, if the policy was issuéd less than two (2) years from the date of
application for a life settlement contract, to the insurance company that issned
the policy.

The insurer shall respond to a request for verification of coverage submitted by a

life settlement provider or life settlement broker not later than thirty (30) calendar
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days after the date the request is received. The request for verification of coverage
shall be made on a form approved by the commissionerfexecutive-director]. The
insurer shall complete and issue the verification of coverage or indicate in which
respects it is unable to respond. In its response, the insurer shall indicate whether,
based on the medical evidence and documents provided, the insurer intends to
pursue an investigation at that time regarding the validity of the insurance contract
or possible fraud, and shall provide sufficient detail of all reasons for the
investigation to the life settlement provider or life settlement broker.

Prior to or at the time of execution of the life settlement contract, the life settlement
provider shall obtain a witnessed document in which the owner consents to the life
settlement contract, represents that he or she has a full and complete understanding
of the life settlement contract and a full and complete understanding of the benefits
of the policy, and acknowledges that he or she has entered into the life settlement
contract freely and voluntarily and, for persons with a terminal or chronic illness or
condition, that the terminal or chronic illness or condition was diagnosed after the
policy was issued.

All medical information solicited or obtained by any licensee shall be subject to the
applicable provision of state law relating to confidentiality of medical information.
All life settlement contracts entered into in this state shall contain an unconditional
right to rescind a life settlement contract before the earlier of thirty (30) calendar
days after the date‘it is executed or fifteen (15) calendar days after the date of
receipt of the proceeds of the life settlement contract by the owner. If exercised by
the owner, rescission is effective only if both notice of the rescission is given, and
within the rescission period all proceeds, and any premiums, loans, and loan interest
are repaid to the life settlement provider. If the insured dies during the rescission
period, the life settlement contract shall be deemed to have been rescinded subject

to repayment of all proceeds and any premiums, loans, and loan interest to the life
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settlement provider. The life settlement provider shall effectuate the change of
ownership of the policy or certificate to the owner immediately upon effective
rescission by the owner.

The independent third-party trustee shall transfer the proceeds that are due to the
owner within two (2) business days upon receipt of acknowledgment of the transfer
of ownership from the insurer.

Failure to tender consideration to the owner for the life settlement contract by the
date disclosed renders the life settlement contract voidable by the owner for lack of
consideration until the time consideration is tendered to and accepted by the owner.
Contacts with the insured for the purpose of determining the health status of the
insured after the execution of the life settlement contract shall only be made by the
life settlement provider or its authorized representative and shall be limited to once
every three (3) months for an insured with a life expectancy of more than one (1)
year, and to no more than once per month for an insured with a life expectahcy of
one (1) year or less. The life settlement provider shall explain the procedure for
these contacts at the time the life settlement contract is entered into. The limitations
set forth in this subsection shall not apply to any contacts with an insured for
reasons other than determining the insured's health status. Life settlement providers
shall be responsible for the actions of their authorized representatives.

The insurer shall not unreasonably delay effecting change of ownership or
beneficiary with any life settlement contract lawfully entered into in the
Commonwealth or with a resident of the Commonwealth.

If a life settlement broker performs any activities required of the provider under this
section, the provider is deemed to have fulfilled those requirements of this section
that have been properly performed by the broker.

If a life settlement broker performs any of the disclosure activities required of the

provider under KRS 304.15-710, the provider is deemed to have fulfilled those
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requirements of KRS 304.15-710 that have been properly performed by the broker.

Within twenty (20) days after an owner executes the life settlement contract, the

provider shall give written notice to the insurer that issued that insurance policy that

the policy has become subject to a life settlement contract. The notice shall be
accompanied by the documents required by KRS 304.15-702(1)(b).

Any fee paid by a provider, party, individual, or an owner to a broker in exchange

for services provided to the owner pertaining to a life settlement contract shall be

computed as a percentage of the offer obtained, not the face value of the policy.

Nothing in this section shall be construed as prohibiting a broker from reducing

such broker's fee below this percentage if the broker so chooses.

The broker shall disclose to the owner anything of value paid or given to a broker

which relates to a life settlement contract.

=» Section 1197. KRS 304.15-717 is amended to read as follows:

It is unlawful for any person:

(@) To knowingly or intentionally enter into a life settlement contract when the
subject life insurance policy was obtained by means of a false, deceptive, or
misleading application for the life insurance policy;

(b) To knowingly or intentionally interfere with the enforcement of the provisions
of this subtitle or investigations of suspected or actual violations of this
subtitle;

() To knowingly or intentionally permit a person convicted of a felony involving
dishonesty or breach of trust to participate in the business of life settlements
as defined in KRS 304.15-020(5);

(d) To commit a fraudulent life settlement act;

() To misrepresent that the life settiement provider, life settlement broker, other
licensee, or any other person has been guaranteed, sponsored, recommended,

or approved by the state, or by any local, state, or federal agency or officer
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thereof;

To act as a life settlement broker if the person is acting as a life settlement
provider in the same life settlement contract;

For any person to pay any compensation or provide anything of value to an
insured's physician, attorney, accountant, or any other person who provides
medical, legal, or financial advice to the insured as a finder’s or referral fee;

To engage in any transaction, practice, or course of business if such person
knows or reasonably should have known that the intent was to avoid the
notice requirements of KRS 304.15-020 and 304.15-700 to 304.15-720;

To engage in any fraudulent act or practice in connection with any transaction
relating to any settlement involving an owner who is a resident of this state;
To issue, solicit, market, or otherwise promote the purchase of a life insurance
policy for the sole purpose of or with a primary emphasis on settling the
policy; |

To enter into a life settlement contact on a policy that was the subject of a
premium finance agreement as described in KRS 304.15-020(17)(b)2.;

With respect to any life settlement contract or life insurance policy and a
broker, to knowingly solicit an offer from, effectuate a life settlement contract
with or make a sale to any provider, financing entity, or related provider trust,
or any insurer that is controlling, controlled by, or under common control with
such broker unless disclosed to the owner;

With respect to any life settlement contract or life insurance policy and a
provider, to knowingly enter into a life settlement contract with an owner if, in
connection with such life settlement contract, anything of value will be paid to
a broker or provider that is controlling, controlled by, or under common
control with such provider, the financing entity, or related provider trust that is

involved in such life settlement, or any insurer unless disclosed to the owner;
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With respect to a provider, to enter into a life settlement contract unless the
life settlement promotional, advertising, and marketing materials, as may be
prescribed by administrative regulation, have been filed with the
commissionerfexecutive—director]. Marketing materials shall not expressly
reference that the insurance is "free” for any period of time. The inclusion of
any reference in the marketing materials that would cause an ownmer to
reasonably believe that the insurance is free for any period of time shall be

considered a violation of KRS 304.15-700 to 304.15-720;

With respect to any insurance company, insurance producer, broker, or

provider, or any other person, to make any statement or representation to the

applicant or policyholder in connection with the sale or financing of a life
insurance policy to the effect that the insurance is free or without cost to the
policyholder for any period of time unless provided in the policy; or

If an insurer, to:

1. Engage in or permit any discrimination between individuals of the same
class, same policy amount, and equal expectation of life in the rates
charged for any life insurance policy or annuity contract based upon an
individual's having entered into a life settlement contract or being
insured under a settled policy;

2. Make any false or misleading statement as to the business of life
settlements or financing premiums due for a policy or to any owner or
insured for the purpose of inducing or tending to induce the owner or
insured not to enter into a life settlement contract; or

3. Engage in any transaction, act, practice, or course of business, or dealing
which restricts, limits, or impairs in any way the lawful transfer of

ownership, change of beneficiary, or assignment of a policy.

This subsection shall not prohibit a statement that the person is licensed, if that
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statement is true and the effect of the statement is not misrepresented.

(2) A life settlement contract and an application for a life settlement contract, regardless
of the form of transmission, shall contain the following statement or a substantially
similar statement:

"Any person who knowingly presents false information in an application for
insurance or life settlement contract is guilty of a crime and upon conviction
may be subject to fines or confinement in prison, or both."

The lack of a statement required by this section does not constitute a defense in any

prosecution for a fraudulent life settlement act.

(3) (a) A person engaged in the business of life settlements who has knowledge or a
reasonable belief that a fraudulent life settlement act is being, will be, or has
been committed shall provide the information required to the
commissione_r{e*eetﬁe—éireeter}, in a manner prescribed by the
commissibner[e*ee&he—dkeeter—}.

(b) Any person who has knowledge or a reasonable belief that a fraudulent life
settlement act is being, will be, or has been committed may provide the
information required to the commissioner{executive—director], in a manner
prescribed by the commissionerfexecutive—director] in administrative
regulations.

(4) (a) Civil liability may not be imposed on and a cause of action may not arise from
a person's furnishing information concerning suspected, anticipated, or
completed fraudulent life settlement acts, or suspected or completed
fraudulent insurance acts, if the information is provided to or received from:

1. The commissionerfexecutive-director} or the commissioner 'sfexecutive
director's} employees, agents, or representatives;
2.  Federal, state, or local law enforcement or regulétory officials, or their

employees, agents, or representatives;
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3. A person involved in the prevention and detection of fraudulent life
settlement acts or that person's agents, employees, or representatives;

4. The National Association of Insurance Commissioners (NAIC), the
National Association of Securities Dealers (NASD), the North American
Securities Administrators Association (NASAA), or their employees,
agents, or representatives, or any other regulatory body overseeing life
insurance or life settlement contracts;

5.  The insurer that issued the policy covering the life of the insured; or
6. The licensee and any agents, employees, or representatives.
This subsection shall not apply to a statement made with actual malice. In an
action brought against a person for filing a report or furnishing other
information concerning a fraudulent life settlement act or a fraudulent
insurance act, the party bringing the action shall plead specifically any
allegation that this subsection shall not apply because the person filing the
report or furnishing the information did so with actual malice.

A person who furnishes information concerning fraudulent life settlement acts

and who is a party in a civil cause of action for libel, slander, or another

relevant tort arising out of activities in carrying out the provisions of this
chapter shall be entitled to an award of attorney’s fees and court costs if he is
the prevailing party in the suit and the party bringing the action was not
substantially justified in filing the cause of action. For purposes of this

paragraph, a proceeding is "substantially justified" if a person had a

reasonable basis in law or fact at the time the cause of action was initiated.

This subsection shall not abrogate or modify common law or statutory

privileges or immunities enjoyed by a person.

This subsection shall not apply to a person who furnishes information

concerning his own suspected, anticipated, or completed fraudulent life
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settlement acts or suspected, anticipated, or completed fraudulent insurance

acts.

(5) The documents and evidence provided pursuant to subsection (4) of this section or
obtained by the commissionerfexecutive-direeter] in an investigation of suspected
or actual fraudulent life settlement acts shall be privileged and confidential and shall
not be a public record and shall not be subject to discovery or subpoena in a civil or
criminal action, except that:

(a) This subsection shall not prohibit release by the commissionerfexecutive
director]} of documents and evidence obtained in an investigation of suspected
or actual fraudulent life settlement acts:

1. In administrative or judicial proceedings to enforce laws administered by
the commissioner{exeeuntive-director];

2.  To federal, state, or local law enforcement or regulatory agencies, to an
organization established for the purpose of detecting and preventing
fraudulent life settlement acts, or to the National Association of
Insurance Commissioners (NAIC); or

3. At the discretion of the commissioner{executive-directer], to a person in
the business of life settlements that is aggrieved by a fraudulent life
settlement act.

(b) The release of documents and evidence provided by paragraph (a) of this
subsection shall not abrogate or modify the privilege granted by this
subsection.

(6) This section shall not:

(@) Preempt the authority or relieve the duty of other law enforcement or
regulatory agencies to investigate, examine, and prosecute suspected
violations of law;

(b) Prevent or prohibit a person from voluntarily disclosing information
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concerning fraudulent life settlement acts to a law enforcement or regulatory
agency other than the Department{Offiee] of Insurance;
() Limit the powers granted elsewhere by the laws of this state to the
commissionerfexeeutive-direetor] or an insurance fraud unit to investigate and
examine possible violations of law and to take appropriate action against
wrongdoers; or
(d) Preempt, supersede, or limit any provision of any state securities law or any
rule, order, administrative regulation, or notice issued thereunder.
A life settlement provider shall adopt antifraud initiatives reasonably calculated to
detect, prosecute, and prevent fraudulent life settlement acts. The
commissionerfexecutive-direstor} may order or, if a licensee requests, may grant
modifications of the required initiatives listed in this subsection as necessary to
ensure an effective antifraud program. The modifications may be more or less
restrictive than the required initiatives so long as the modifications reasonably may
be expected to accomplish the purpose of this section. Antifraud initiatives shall
include the following:
(a) Fraud investigators, who may be life settlement providers or employees or
independent contractors of those life settlement providers; and
(b) An antifraud plan submitted to the commissionerfexecutive—direeter] that
shall include but is not limited to the following: |
1.  The procedures for detecting and investigating possible fraudulent life
settlement acts and procedures for resolving material inconsistencies
between medical records and insurance applications;

2.  The procedures for reporting possible fraudulent life settlement acts to
the commissionerfexeecutive-direetor];

3.  The plan for antifraud educatioﬁ and training of underwriters and other

personnel; and
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4. A chart outlining the organizational arrangement of the antifraud
personnel who are responsible for the investigation and reporting of
possible fraudulent life settlement acts and investigating unresolved
material inconsistencies between medical records and insurance
applications.

Antifraud plans submitted to the commissionerfexecutive-director} shall be

privileged and confidential and shall not be a public record and shall not be

subject to discovery or subpoena in a civil or criminal action.
=»Section 1198. KRS 304.15-719 is amended to read as follows:

Each provider shall file with the commissionerfexeeutive-direetor} on or before March 1

of each year an annual statement containing such information as the

commissionerfexecutive-director] may prescribe by administrative regulation. In addition
to any other requirements, the annual statement of each provider shall also include the
names of the insurance companies whose policies have been settled.

= Section 1199. KRS 304.15-720 is amended to read as follows:

The commissioner{executive-director] shall have the authority to:

(1) Promulgate administrative regulations in accordance with KRS Chapter 13A
implementing KRS 304.15-020 and 304.15-700 to 304.15-720;

(2) Establish standards for evaluating reasonableness of payments under life settlement
contracts where the insured under the policy which is the subject of a life settlement
contract is terminally or chronically ill. This authority includes but is not limited to
regulation of discount rates used to determine the amount paid in exchange for
assignment, transfer, sale, devise, or bequest of a benefit under a policy. A life
settlement provider, where the insured is not terminally or chronically ill, shall pay
an amount greater than the cash surrender value or accelerated death benefit then
available;

(3) Establish appropriate licensing requirements and fees for agents and brokers; and
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(4) Promulgate administrative regulations governing the relationship and
responsibilities of an insurer and a life settlement provider, life insurance producer,
and others in the business of life settlements during the period of consideration or
effectuation of a life settlement contract.
> Section 1200. KRS 304.16-110 is amended to read as follows:

No policy of group life insurance shall be delivered in this state unless it contains in

substance the standard provisions as required by KRS 304.16-120 to 304.16-210,

inclusive, or provisions which in the opinion of the commissioner i ireo are

more favorable to the individuals insured, or at least as favorable to such individuals and
more favorable to the policyholders; except, that:

(1) Provisions set forth in KRS 304.16-170 to 304.16-210, inclusive, shall not apply to
policies issued to a creditor to insure its debtors.

(2) If the group life insurance policy is on a plan of insurance other than the term plan,
it shall contain a nonforfeiture provision or provisions which in the opinion of the
commissionerfexecutive-direstor} is or are equitable to the insured persons and to
the policyholder, but such nonforfeiture benefits are not required to be the same as
those required for individual life insurance policies.

(3) The standard provisions required for individual life insurance policies shall not
apply to group life insurance policies.
=»Section 1201. KRS 304.17-030 is amended to read as follows:

No policy of health insurance shall be delivered or issued for delivery to any person in

this state unless it otherwise complies with this title, and complies with the following:

(1) The entire money and other considerations therefor shall be expressed therein;

(2) The time when the insurance takes effect and terminates shall be expressed thereiﬁ;

(3) It shall purport to insure only one (1) person, except that a policy may insure,
originally or by subsequent amendment, upon the application of an adult member of

a family, who shall be deemed the policyholder, any two (2) or more eligible
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members of that family, including husband, wife, unmarried dependent children to
age nineteen (19), unmarried children from nineteen (19) to twenty-five (25) years
of age who are full-time students enrolled in and attending an accredited
educational institution and who are primarily dependent on the policyholder for
maintenance and support, and any other person dependent upon the policyholder as
provided pursuant to KRS 304.17-310;

The style, arrangement, and overall appearance of the policy shall give no undue
prominence to any portion of the text, and every printed portion of the text of the
policy and of any indorsements or attached papers shall be plainly printed in light-
faced type of a style in general use, the size of which shall be uniform and not less
than ten (10) point with a lower case unspaced alphabet length not less than one
hundred and twenty (120) point (the "text" shall include all printed matter except
the name and address of the insurer, name on title of the policy, the brief
description, if any, and captions and subcaptions);

The exceptions and reductions of indemnity shall be set forth in the policy and other
than those contained in KRS 304.17-050 to 304.17-290, inclusive, shall be printed,
at the insurer's option, either included with the benefit provision to which they
apply, or under an appropriate caption such as "Exceptions," or "Exceptions and
Reductions," except that if an exception or reduction specifically applies only to a
particular benefit of the policy, a statement of the exception or reduction shall be
included with the benefit provision to which it applies;

Each form, including riders and indorsements, shall be identified by a form number
in the lower left-hand corner of the first page thereof; and

The policy shall contain no provision purporting to make any portion of the charter,
rules, constitution, or bylaws of the insurer a part of the policy unless the portion is
set forth in full in the policy, except in the case of the incorporation of, or reference

to, a statement of rates or classification of risks, or short-rate table filed with the
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commissionerfexecutive-director}.
=» Section 1202. KRS 304.17-040 is amended to read as follows:

(1) Except as provided in subsection (2) of this section, each such policy delivered or
issued for delivery to any person in this state shall contain the provisions specified
in KRS 304.17-050 to 304.17-160, inclusive, in the words in which the same
appear; except, that the insurer may at its option, substitute for one (1) or more of
such provisions corresponding provisions of different wording approve& by the
commissionerfexecutive-director} which are in each instance not less favorable in
any respect to the insured or the beneficiary. Each such provision shall be preceded
individually by the applicable caption shown, or, at the option of the insurer, by
such appropriate individual or group captions or subcaptions as the
commissioner{executive-direetor] may approve.

(2) If any such provision is in whole or in part inapplicable to or inconsistent with the
coverage provided by a particular form of policy, the insurer, with the approval of
the commissionerfexecutive-direetor}, shall omit from such policy any inapplicable
provision or part of a provision, and shall modify any inconsistent provision or part
of a provision in such manner as to make the provision as contained in the policy
consistent with the coverage provided by the policy.
=»Section 1203. KRS 304.17-180 is amended to read as follows:

Except as provided in subsecﬁon (2) of KRS 304.17-040, no such policy delivered or

issued for delivery to any person in this state shall contain provisions respecting the

matters set forth in KRS 304.17-190 to 304.17-290, inclusive, unless such provisions are
in the words in which the same appear in the applicable section, except that the insurer
may, at its option, use in lieu of any such provision a corresponding provision of different
wording approved by the commissionerfexeeutive-director] which is not less favorable in
any respect to the insured or the beneficiary. Any such provision contained in the policy

shall be preceded individually by the appropriate caption or, at the option of the insurer,
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by such appropriate individual or group captions or subcaptions as the
commissionerfexecutive-director] may approve.

(1)

@)

€)

=»Section 1204. KRS 304.17-220 is amended to read as follows:

There may be a provision as follows:

"Insurance with Other Insurers: If there be other valid coverage, not with this
insurer, providing benefits for the same loss on a provision of service basis or on an
expense incurred basis and of which this insurer has not been given written notice
prior to the occurrence or commencement of loss, the only liability under any
expense incurred coverage of this policy shall be for such proportion of the loss as
the amount which would otherwise have been payable hereunder plus the total of
the like amounts under all such other valid coverages for the same loss of which this
insurer had notice bears to the total like amounts under all valid coverages for such
loss, and for the return of such portion of the premiums paid as shall exceed the pro
rata portion for the amount so determined. For the purpose of applying this
provision when other coverage is on a provision of service basis, the like amount of
such other coverage shall be taken as the amount which the services rendered would
have cost in the absence of such coverage."

If the foregoing policy provision is included in a policy which also contains the
policy provision .set out in subsection (1) of KRS 304.17-230, there shall be added
to the caption of the foregoing provision the phrase "... Expense Incurred Benefits."
The insurer may, at its option, include in the provision provided in subsection (1) of
this section, a definition of "other valid coverage" approved as to form by the
commissionerfexecutive—direetor], which definition shall be limited in subject
matter to coverage provided by organizations subject to regulation by insurance law
or by insurance authorities of this or any other state of the United States or any
province of Canada, and by hospital or medical service organizations, and to any

other coverage the inclusion of which may be approved by the
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commissionerfexeeutive-director]. In the absence of such definition such term shall
not include group insurance, automobile medical payments insurance, or coverage
provided by hospital or medical service organizations or by union welfare plans or
employer or employee benefit organizations. For the purpose of applying such
policy provision no third-party liability coverage amount of benefit provided for
such insured pursuant to any compulsory benefit statute, including any workers'
compensation or employer's liability statute, whether provided by a governmental
agency or otherwise, shall in all cases be deemed to be "other valid coverage" of
which the insurer has had notice. In applying such policy provision no third-party
liability coverage shall be included as "other valid coverage.”

= Section 1205. KRS 304.17-230 is amended to read as follows:

There may be a provision as follows:

"Insurance with Other Insurers: If there be other valid coverage, not with this
insurer, providing benefits for the same loss on other than an expense incurred basis
and of which this insurer has not been given written notice prior to the occurrence
or commencement of loss, the only liability for such benefits under this policy shall
be for such proportion of the indemnities otherwise provided hereunder for such
loss as the like indemnities of which the insurer had notice (including the
indemnities under this policy) bear to the total amount of all like indemnities for
such loss, and for the return of such portion of the premium paid as shall exceed the
pro rata portion for the indemnities thus determined."

If the policy provision set out in subsection (1) of this section is included in a policy
which also contains the policy provision set out in subsection (1) of KRS 304.17-
220, there shall be added to the caption of the foregoing provisions the phrase "...
Other Benefits."

The insurer may, at its option, include in the provision set out in subsection (1) of

this section, a definition of "other valid coverage" approved as to form by the
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commissionerfexecutive—director], which definition shall be limited in subject
matter to coverage provided by organizations subject to regulation by insurance
laws or by insurance authorities of this or any other state of the United States or any
province of Canada, and to any other coverage the inclusion of which may be
approved by the commissionerfexecutive—director]. In the absence of such
definition such term shall not include group insurance, or benefits provided by
union welfare plans or by employer or employee benefit organizations. For the
purpose of applying the foregoing policy provision with respect to any insured, any
amount of benefit provided for such insured pursuant to any compulsory benefit
statute, including any workers' compensation or employer's liability statute, whether
provided by a governmental agency or otherwise, shall in all cases be deemed to be
"other valid coverage" of which the insurer has had notice. In applying such policy
provision no third-party liability coverage shall be included as "other vahid
coverage."

=»Section 1206. KRS 304.17-240 is amended to read as follows:

There may be a provision as follows:

"After the loss-of-time benefit of this policy has been payable for ninety (90) days,
such benefit will be adjusted, as provided below, if the total amount of unadjusted
loss-of-time benefits provided in all valid loss-of-time coverage upon the insured
should exceed -- % of the insured's earned income; provided, however, that if the
information contained in the application discloses that the total amount of loss-of-
time benefits under this policy and under all other valid loss-of-time coverage
expected to be effective upon the insured in accordance with the application for this
policy exceeded — % of the insured's earned income at the time of such application,
such higher percentage will be used in the place of -- %. Such adjusted loss-of-time
benefit under this policy for any month shall be only such proportion of the loss-of-

time benefit otherwise payable under this policy as:
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The product of the insured's eamned income and -- % (or, if higher, the
alternative percentage described at the end of the first sentence of this
provision) bears to
The total amount of loss-of-time benefits payable for such month under this
policy and all other valid loss-of-time coverage on the insured (without giving
effect of the overinsurance provision in this or any other coverage) less in both
paragraphs (a) and (b) of this subsection any amount of loss-of-time benefits
payable under other valid loss-of-time coverage which does not contain an
'overinsurance provision.' In making such computation, all benefits and
earnings shall be converted to a consistent (insert ‘weekly' if the loss-of-time
benefit of this policy is payable weekly, 'monthly if such benefit is payable
monthly, etc.) basis. If the numerator of the foregoing ratio is zero (0) or is
negative, no benefit shall be payable under this policy. In no event shall this
provision
1. Operate to reduce the total combined amount of loss-of-time benefits for
such month payable under this policy and all other valid loss-of-time
coverage below the lesser of three hundred dollars ($300) and the total
combined amount of loss-of-time benefits determined without giving

effect to any 'overinsurance provision' nor

- 2. Operate to increase the amount of benefits payable under this policy

above the amount which would have been paid in the absence of this
provision, nor

3.  Take into account or operate to reduce any benefit other than the loss-of-
time benefit.

For purposes of this provision:

1. 'Earned income,' except where otherwise specified, means the greater of

the monthly earnings of the insured at the time disability commences
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and his or _her average monthly earnings for a period of two (2) years
immediately preceding the commencement of such disability, and shall
not include any investment income or any other income not derived from
the insured's vocational activities.

2.  'Overinsurance provision' shall include this provision and any other
provision with respect to any loss-of-time coverage which may have the
effect of reducing an insurer's liability if the total amount of loss-of-time
benefits under all coverage exceeds a stated relationship to the insured's

earnings."

(2) The foregoing provision may be included only in a policy which provides a loss-of-

time benefit which may be payable for at least fifty-two (52) weeks, which is issued
on the basis of selective underwriting of each individual application, and for which
the application includes a question designed to elicit information necessary either to
determine the ratio of the total loss-of-time benefits of the insured to the insured's
eamned income or to determine that such ratio does not exceed the percentage of
earnings, not less than sixty percent (60%), selected by the insurer and inserted in
lieu of the blank factor above. The insurer may require, as part of the proof of claim,
the information necessary to administer this provision. If the application indicates
that other loss-of-time coverage is to be discontinued, the amount of such other
coverage shall be excluded in computing the alternative percentage in the first
sentence of the overinsurance provision. The policy shall include a definition of
"valid loss-of-time coverage," approved as to form by the commissioner{executive
director], which definition may include coverage provided by governmental
agencies and by organizations subject to regulations by insurance law and by
insurance authorities of this or any other state 6f the United States or any other
country or subdivision thereof, coverage provided for such insured pursuant to any

disability benefits statute or any workers' compensation or employer's liability
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statute, benefits provided by labor-management trusteed plans or union welfare
plans or by employer or employee benefit organizations, or by salary continuance or
pension programs, and any other coverage the inclusion of which may be approved
by the commissionerfexeeutive-director].

If by application of any of the foregoing provisions the insurer effects a material
reduction of benefits otherwise payable under the policy, the insurer shall refund to
the insured any premium unearned on the policy by reason of such reduction of
coverage during the policy year current and that next preceding at the time the loss
commenced, subject to the insurer's right to provide in the policy that no such
reduction of benefits or refund will be made unless the unearned premium to be so
refunded amounts to five dollars ($5) or such larger sum as the insurer may so
specify.

=»Section 1207. KRS 304.17-380 is amended to read as follows:

Each insurer issuing health insurance policies for delivery in this state shall, before use

thereof, file with the commissionerfexecutive—direeter] its premium rates and

classification of risks pertaining to such policies. The insurer shall adhere to its rates and

classifications as filed with the commissionerfexecutive—director]. The insurer may
change such filings from time to time as it deems proper.

)

@)

= Section 1208. KRS 304.17-383 is amended to read as follows:

No filing under KRS 304.17-380 that contains an increase in premium rates shall
become effective until the commissionerfexeecutive—director] has issued an order
approving the filing. The commissionerfexecutive—director] may hold a hearing
within thirty (30) days after receiving a filing under this subtitle containing a rate
increase, and after the hearing shall issue a final order approving or disapproving
the filing.

In approving or disapproving a filing under subsection (1) of this section, the

commissionerfexecutive-direstor] shall consider:
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(a) Whether the benefits provided are reasonable in relation to the premium
charged;

(b) Previous premium rates for the policies to which the filing applies; and

(c) The effect of the increase on policyholders.

The commissionerfexeeutive-director} shall notify the Attomey General in writing

of the hearing and of the premium increase to be considered. The Attorney General

shall be considered a party to the hearing if he or she chooses to participate.

No insurer receiving the commissioner 'sfexecutive-direster's} approval of a filing
under this section shall submit a new filing containing a rate increase for any of the
same policies until at least six (6) months have elapsed following the effective date
of the approved increase.

At any time, the commissioner{executive-direetor], after an administrative hearing
may withdraw approval of rates previously approved under this section if he or she
determines that the benefits are no longer reasonable in relation to the premium
charged. Administrative hearings conducted under authority of this section shall be
conducted in accordance with KRS Chapter 13B.

=» Section 1209. KRS 304.17A-005 is amended to read as follows:

As used in this subtitle, unless the context requires otherwise:

)

@

"Association” means an entity, other than an employer-organized association, that
has been organized and is maintained in good faith for purposes other than that of
obtaining insurance for its members and that has a constitution and bylaws;

"At the time of enrollment” means:

(a) At the time of application for an individual, an association that actively
markets to individual members, and an employer-organized association that
actively markets to individual members; and

(b) During the time of open enrollment or during an insured's initial or special

enroliment periods for group health insurance;
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"Base premium rate" means, for each class of business as to a rating period, the
lowest premium rate charged or that could have been charged under the rating
system for that class of business by the insurer to the individual or small group, or
employer as defined in KRS 304.17A-0954, with similar case characteristics for
health benefit plans with the same or similar coverage;

"Basic health benefit plan" means any plan offered to an individual, a small group,
or employer-organized association that limits coverage to physician, pharmacy,
home health, preventive, emergency, anq inpatient and outpatient hospital services
in accordance with the requirements of this subtitle. If vision or eye services are
offered, these services may be provided by an ophthalmologist or optometrist.
Chiropractic benefits may be offered by providers licensed pursuant to KRS
Chapter 312;

"Bona fide association” means an entity as defined in 42 U.S.C. sec. 300gg-
91(d)(3);

"Church plan" means a church plan as defined in 29 U.S.C. sec. 1002(33);

- "COBRA" means any of the following:

(@) 26 U.S.C. sec. 4980B other than subsection (f)(1) as it relates to pediatric
vaccines;

(b) The Employee Retirement Income Security Act of 1974 (29 U.S.C. sec. 1161
et seq. other than sec. 1169); or

(c) 42U.8.C. sec. 300bb;

(a) "Creditable coverage" means, with respect to an individual, coverage of the
individual under any of the following:
1. A group health plan;
2.  Health insurance coverage;
3.  Part A or Part B of Title XVII of the Social Security Act;
4

Title XIX of the Social Security Act, other than coverage consisting
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solely of benefits under section 1928;

5.  Chapter 55 of Title 10, United States Code, including medical and dental
care for members and certain former members of the uniformed services,
and for their dependents; for purposes of Chapter 55 of Title 10, United
States Code, "uniformed services" means the Armed Forces and the
Commissioned Corps of the National Oceanic and Atmospheric
Administration and of the Public Health Service;

6. A medical care program of the Indian Health Service or of a tribal
organization;

7. A state health benefits risk pool;

8. A health plan offered under Chapter 89 of Title 5, United States Code,
such as the Federal Employees Health Benefit Program;

9. A public health plan as established or maintained by a state, the United
-States government, a foreign country, or any political subdivision of a
state, the United States government, or a foreign country that provides
health coverage to individuals who are enrolled in the plan;

10. A health benefit plan under section 5(e) of the Peace Corps Act (22
U.S.C. sec. 2504(e)); or

11. Title XXI of the Social Security Act, such as the State Children’s Health
Insurance Program.

(b) This term does not include coverage consisting solely of coverage of excepted
benefits as defined in subsection (14) of this section;

(9) '"Dependent" means any individual who is or may become eligible for coverage
under the terms of an individual or group health benefit plan because of a
relationship to a participant;

(10) "Employee benefit plan" means an employee welfare benefit plan or an employee

pension benefit plan or a plan which is both an employee welfare benefit plan and
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an employee pension benefit plan as defined by ERISA;
(11) "Eligible individual" means an individual:

(C)

(®)

©

@

(©

For whom, as of the date on which the individual seeks coverage, the
aggregate of the periods of creditable coverage is eighteen (18) or more
months and whose most recent prior creditable coverage was under a group
health plan, governmental plan, or church plan. A period of creditable
coverage under this paragraph shall not be counted if, after that period, there
was a sixty-three (63) day period of time, excluding any waiting or affiliation
period, during all of which the individual was not covered under any
creditable coverage;

Who is not eligible for coverage under a group health plan, Part A or Part B of
Title XVIII of the Social Security Act (42 U.S.C. secs. 1395j et seq.), or a
state plan under Title XIX of the Social Security Act (42 U.S.C. secs. 1396 et
seq;) and does not have other health insurance coverage;

With respect to whom the most recent coverage within the coverage period
described in paragraph (a) of this subsection was not terminated based on a
factor described in KRS 304.17A-240(2)(a), (b), and (c);

If the individual had been offered the option of continuation coverage under a
COBRA continuation provision or under KRS 304.18-110, who elected the
coverage; and

Who, if the individual elected the continuation coverage, has exhausted the

continuation coverage under the provision or program;

(12) "Employer-organized association" means any of the following:

(a)

Any entity that was qualified by the commissionerfexecutive-director] as an
eligible association prior to April 10, 1998, and that has actively marketed a
health insurance program to its members since September 8, 1996, and which

is not insurer-controlled;
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(b) Any entity organized under KRS 247.240 to 247.370 that has actively
marketed health insurance to its members and that is not insurer-controlled; or

(¢) Any entity that is a bona fide association as defined in 42 U.S.C. sec. 300gg-
91(d)(3), whose members consist principally of employers, and for which the
entity's health insurance decisions are made by a board or committee, the
majority of which are representatives of employer members of the entity who
obtain group health insurance coverage through the entity or through a trust or
other mechanism established by the entity, and whose health insurance
decisions are reflected in written minutes or other written documentation.

Except as provided in KRS 304.17A-200, 304.17A.210, and 304.17A-220, no

employer-organized associaﬁon shall be treated as an association, small group, or

large group under this subtitle;

"Employer-organized association health insurance plan" means any health insurance

plan, pblicy, or contract issued to an employer-organized ‘association, or to a trust

established by one (1) or more employer-organized associations, or providing

coverage solely for the employees, retired employees, directors and their spouses

and dependents of the members of one (1) or more employer-organized

associations;

"Excepted benefits" means benefits under one (1) or more, or any combination

thereof, of the following:

(a) Coverage only for accident, including accidental death and dismemberment,
or disability income insurance, or any combination thereof;

(b) Coverage issued as a supplement to liability insurance;

(c) Liability insurance, including general liability insurance and automobile
liability insurance;

(d) Workers' compensation or similar insurance;

(e) Automobile medical payment insurance;
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Credit-only insurance;

Coverage for on-site medical clinics;

Other similar insurance coverage, specified in adxﬁinistrative regulations,
under which benefits for medical care are secondary or incidental to other
insurance benefits;

Limited écope dental or vision benefits;

Benefits for long-term care, nursing home care, home health care, community-
based care, or any combination thereof;

Such other similar, limited benefits as are specified in administrative
regulations;

Coverage only for a specified disease or illness;

Hospital indemnity or other fixed indemnity insurance;

Benefits offered as Medicare supplemental health insurance, as defined under
section 1882(g)(1) of the Social Security Act;

Coverage supplemental to the coverage provided under Chapter 55 of Title 10,
United States Code;

Coverage similar to that in paragraphs (n) and (o) of this subsection that is
supplemental to coverage under a group health plan; and

Health flexible spending arrangements;

"Governmental plan" means a governmental plan as defined in 29 U.S.C. sec.

1002(32);

"Group health plan" means a plan, including a self-insured plan, of or contributed to

by an employer, including a self-employed person, or employee organization, to

provide health care directly or otherwise to the employees, former employees, the

employer, or others associated or formerly associated with the employer in a

business relationship, or their families;

(17) "Guaranteed acceptance program participating insurer” means an insurer that is
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required to or has agreed to offer health benefit plans in the individual market to

guaranteed acceptance program qualified individuals under KRS 304.17A-400 to

304.17A-480;

"Guaranteed acceptance program plan" means a health benefit plan in the individual

market issued by an insurer that provides health benefits to a guaranteed acceptance

program qualified individual and is eligible for assessment and refunds under the
guaranteed acceptance program under KRS 304.17A-400 to 304.17A-480;

"Guaranteed acceptance program” means the Kentucky Guaranteed Acceptance

Program established and operated under KRS 304.17A-400 to 304.17A-480;

"Guaranteed acceptance program qualified individual” means an individual who, on

or before December 31, 2000:

(@ Is ﬁot an eligible individual;

(b) Is not eligible for or ccvered by other health benefit plan coverage or who is a
spouse or 2 dependent of an individual who:

1. Waived coverage under KRS 304.17A-210(2); or
2.  Did not elect family coverage that was available through the association
: cr group market;

(c) Within the previous three (3) years has been diagnosed with or treated for a
high-cost condition or has had benefits paid under a health benefit plan for a
high-cost condition, or is a high risk individual as defined by the underwriting
criteria applied by an insurer under the alternative underwriting mechanism
established in KRS 304.17A-430(3);

(d) Has been a resident of Kentucky for at least twelve (12) months immediately
preceding the effective date of the policy; and

(¢) Has not had his or her most recent coverage under any health benefit plan
terminated or nonrenewed because of any of the following:

1.  The individual failed to pay premiums or contributions in accordance
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with the terms of the plan or the insurer had not received timely
premium payments;

2.  The individual performed an act or practice that constitutes fraud or
made an intentional misrepresentation of material fact under the terms of -
the coverage; or

3.  The individual engaged in intentional and abusive noncompliance with

health benefit plan provisions;

(21) "Guaranteed acceptance plan supporting insurer" means either an insurer, on or

(22)

before December 31, 2000, that is not a guaranteed acceptance plan participating
insurer or is a stop loss carrier, on or before December 31, 2000, provided that a
guaranteed acceptance plan supporting insurer shall not include an employer-
sponsored self-insured health benefit plan ekemﬁted by ERISA;

"Health benefit plan" means any hospital or medical expense policy or certificate;
nonprofit hospital, medical-surgical, and health service corporation contract or
certificate; provider sponsored integrated health delivery network; a self-insured
plan or a plan provided by a multiple employer welfare arrangement, to the extent
permitted by ERISA; health maintenance organization contract; or amny health
benefit plan that affects the rights of a Kentucky insured and bears a reasonable
relation to Kentucky, whether delivered or issued for delivery in Kentucky, and
does not include policies covering only accident, credit, dental, disability income,
fixed indemnity medical expense reimbursement policy, long-term care, Medicare
supplement, specified disease, vision care, coverage issued as a supplement to
liability insurance, insurance arising out of a workers' compensation or similar law,
automobile medical-payment insurance, insurance under which benefits are payable
with or without mgﬁd to fault and that is statutorily required to be contained in any
liability insurance policy or equivalent self-insurance, short-term'coverage, student

health insurance offered by a Kentucky-licensed insurer under written contract with
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a university or college whose students it proposes to insure, medical expense

reimbursement policies specifically designed to fill gaps in primary coverage,

coinsurance, or deductibles and provided under a separate policy, certificate, or

contract, or coverage supplemental to the coverage provided under Chapter 55 of

Title 10, United States Code, or limited health service benefit plans;

(23) "Health care provider" or "provider" means any facility or service required to be

licensed pursuant to KRS Chapter 216B, pharmacist as defined pursuant to KRS

Chapter 315, and any of the following independent practicing practitioners:

0)
®)
©
@
©

o
(®

(24) (a)

(b)

Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;
Chiropractors licensed under KRS Chapter 312;

Dentists licensed under KRS Chapter 313;

Optometrists licensed under KRS Chapter 320;

Physician assistants regulated under KRS Chapter 311;

Advanced registered nurse practitioners licensed under KRS Chapter 314; and
Other health care practitioners as determined by the departmentfofhice} by
administrative regulations promulgated under KRS Chapter 13A;

"High-cost condition," pursuant to the Kentucky Guaranteed Acceptance
Program, means a covered condition in an individual policy as listed in
paragraph (c) of this subsection or as added by the commissionerfexeeutive
director] in accordance with KRS 304.17A-280, but only to the extent that the
condition exceeds the numerical score or rating established pursuant to
uniform underwriting standards prescribed by the commissioner{exeéuﬁ-ve
director]} under paragraph (b) of this subsection that account for the severity of
the condition and the cost associated with treating that condition.

The commissionerfexecutive—direetor} by administrative regulation shall
establish uniform underwriting standards and a score or rating above which a

condition is considered to be high-cost by using:
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1.  Codes in the most recent version of the "International Classification of
Diseases" that correspond to the medical conditions in paragraph (c) of
this subsection and the costs for administering treatment for the
conditions represented by those codes; and

2. The most recent version of the questionnaire incorporated in a national
underwriting guide generally accepted in the insurance industry as
designated by the commissionerfexeeutive-direetor], the scoring scale
for which shall be established by the commissionerfexecutive-director].

(c) The diagnosed medical conditions are: acquired immune deficiency syndrome

(A]DS), angina pectoris, ascites, chemical dependency cirrhosis of the liver,

coronary insufficiency, coronary occlusion, cystic fibrosis, Friedreich's ataxia,

hemophilia, Hodgldn's disease, Huntington chorea, juvenile diabetes,
leukemia, metastatic cancer, motor or sensory aphasia, multiple sclerosis,
muscular dystrophy, myasthenia gravis, mybtonia, open heart surgery,

Parkinson's disease, polycystic kidney, psychotic disorders, quadriplegia,

stroke, syringomyelia, and Wilson's disease;

(25) "Index rate" means, for each class of business as to a rating period, the arithmetic
average of the applicable base premium rate and the corresponding highest premium
rate;

(26) "Individual market” means the market for the health insurance coverage offered to
individuals other than in connection with a group health plan. The individual market
includes an association plan that is not employer related, issued to individuals on an
individually underwritten basis, other than an employer-organized association or a
bona fide association, that has been organized and is maintained in good faith for
purposes other than obtaining insurance for its members and that has a constitution
and bylaws;

(27) "Insurer" means any insurance company; health maintenance organization; self-
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insurer or multiple employer welfare arrangement not exempt from state regulation
by ERISA; provider-sponsored integrated health delivery network; self-insured
employer-organized association, or nonprofit hospital, medical-surgical, dental, or
health service corporation authorized to transact health insurance business in
Kentucky;

"Insurer-controlled" means that the commissionerfexecutive-director] has found, in
an administrative hearing called specifically for that purpose, that an insurer has or
had a substantial involvement in the organization or day-to-day operation of the
entity for the principal purpose of creating a device, arrangement, or scheme by
which the insurer segments employer groups according to their actual or anticipated
health status or actual or projected health insurance premiums;

"Kentucky Access" has the meaning provided in KRS 304.17B-001(17);

"Large group" means:

(a) An employer with fifty-one (51) or more employees; or

(b) An affiliated group with fifty-one (51) or more eligible members;

"Managed care" means systems or techniques generally used by third-party payors
or their agents to affect access to and control payment for health care services and
that integrate the financing and delivery of appropriate health care services to
covered persons by arrangements with participating providers who are selected to
participate on the basis of explicit standards for furnishing a comprehensive set of
health care services and financial incentives for covered persons using the
participating providers and procedures provided for in the plan;

"Market segment" means the portion of the market covering one (1) of the
following:

(a) Individual;

(b) Small group;

(c) Large group; or
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(d) Association;

(33) "Participant” means any employee or former employee of an employer, or any
member or former member of an employee organization, who is or may become
eligible to receive a benefit of any type from an employee benefit plan which covers
employees of the employer or members of the organization, or whose beneficiaries
may be eligible to receive any benefit as established in Section 3(7) of ERISA;

(34) "Preventive services" means medical services for the early detection of disease that
are associated with substantial reduction in morbidity and mortality;

(35) "Provider network" means an affiliated group of varied health care providers that is
established to provide a continuum of health care services to individuals;

(36) "Provider-sponsored integrated health delivery network” means any provider-
sponsored integrated health delivery network created and qualified under KRS
304.17A-300 and KRS 304.17A-310;

(37) "Purchaser"” means an individual, organization, employer, association, or the
Commonwealth that makes health benefit purchasing decisions on behalf of a group
of individuals;

(38) "Rating period" means the calendar period for which premium rates are in effect. A
rating period shall not be required to be a calendar year;

(39) "Restricted provider network” means a health benefit plan that conditions the
payment of benefits, in whole or in part, on the use of the providers that have
entered into a contractual arrangement with the insurer to provide health care
services to covered individuals;

(40) "Self-insured plan" means a group health insurance plan in which the sponsoring
organization assumes the financial risk of paying for covered services provided to
its enrollees;

(41) "Small employer" means, in connection with a group health plan with respect to a

calendar year and a plan year, an employer who employed an average of at least two

. Page 1648 of 2553
HB039310.100-502 GA




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

(42)

43)
(44)

(M)

@)

M)

10 RS HB 393/GA

(2) but not more than fifty (50) employees on business days during the preceding
calendar year and who employs at least two (2) employees on the first day of the
plan year;

"Small group" means:

(a) A small employer with two (2) to fifty (50) employees; or

(b) An affiliated group or association with two (2) to fifty (50) eligible members;
"Standard benefit plan" means the plan identified in KRS 304.17A-250; and
"Telehealth" has the meaning provided in KRS 311.550.

<P Section 1210. KRS 304.17A-071 is amended to read as follows:

The Kentucky Health Purchasing Alliance created under this subtitle shall not issue
or renew any business after June 1, 1998. The commissionerfexecutive-director]
shall take necessary and appropriate actions to terminate all activities of the alliance
no later than June 30, 1999, and shall provide assistance to persons who are
members of the alliance in obtaining health insurance coverage in the private
market. KRS 304.17A-010 to 304.17A-070 shall become null and void on July 1,
1999.

No health benefit plans shall be issued, delivered, or renewed under the provisions
of KRS 304.17A-110, 304.17A-120, and 304.17A-160 on or after June 30, 1998.
Health benefit plans in effect on April 10, 1998, shall be subject to the provisions of
KRS 304.17A-110, 304.17A-120, and 304.17A-160 until the end of the contract or
policy period. The provisions of KRS 304.17A-110, 304.17A-120, and 304.17A-
160>sha11 become null and void on July 1, 1999.

=»Section 1211. KRS 304.17A-080 is amended to read as follows:

There is hereby created and established a Health Insurance Advisory Council whose
duties shall be to review and discuss with the commissionerfexecutive-direetor] any
issues which impact the provision of health insurance in the state. The advisory

council shall consist of nine (9) members: the commissionerfexecutive—directer]
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plus eight (8) persons appointed by the Governor with the advice of the

commissionerfexeeutive—director] to serve two (2) year terms. The

commissioner{exeeutive-director]} shall serve as chair of the advisory council.

The eight (8) persons appointed by the Govermnor with the advice of the

commissionerfexecutive-direetor] shall be:

(@) Two (2) representatives of insurers currently offering health benefit plans in
the state;

(b) Two (2) practicing health care providers;

(c) Two (2) representatives of purchasers of health benefit plans; and

(d) Two (2) representatives of agents.

The council shall:

(@) Review and discuss the design of the standard health benefit plan;

(b) Review and discuss the rate-filing process for all health benefit plans;

(c) Review and discuss the administrative regulations concerning this subtitle to
be promulgated by the departmentlofhee];

(d) Make recommendations on high-cost conditions as provided in KRS 304.17B-
033;

(¢) Advise the DepartmentfOffice] of Insurance concerning the
Department[Office] of Insurance's separation plan for the division of duties
and responsibilities between the operation of the DepartmentfOffice} of
Insurance and the operation of Kentucky Access;

() Review and discuss issues that impact Kentucky Access; and

(g) Review and discuss other issues at the request of the commissionerfexecutive
direstor}.

The advisory council shall be a budgetary unit of the departmentfeffice} which

shall pay all of the advisory council's necessary operating expenses and shall furnish

all office space, personnel, equipment, supplies, and technical or administrative
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services required by the advisory council in the performance of the functions

established in this section.

D Section 1212. KRS 304.17A-095 is amended to read as follows:

(1) (a) Notwithstanding any other provisions of this chapter to the contrary, each
insurer that issues, delivers, or renews any health benefit plan to any market
segment other than a large group shall, before use thereof, file with the
commissionerfexecutive-director] its rates, fees, dues, and other charges paid
by insureds, members, enrollees, or subscribers. The insurer shall also submit
a copy of the filing to the Attorney General and shall comply with the
provisions of this section. The insurer shall adhere to its rates, fees, dues, and
other charges as filed with the commissionerfexecutive-director]. The insurer
shall submit a new filing to reflect any material change to the previously filed
and approved rate filing. For all other changes, the insurer shall submit an
amendment to a previously approved rate filing.

(b) Notwithstanding any other provisions of this chapter to the contrary, each
insurer that issues, delivers, or renews any health benefit plan to a large group
as defined in KRS 304.17A-005 shall file the rating methodology with the
commissionerfexecutive-director} and shall submit a copy of the filing to the
Attorney General. _

(2) (a) A rate filing under this section may be used by the insurer on and after the
date of filing with the commissionerfexecutive-director} prior to approval by
the commissionerfexecutive—director]. A rate filing shall be approved or
disapproved by the commissionerfexecutive-director] within sixty (60) days
after the date of filing. Should sixty (60) days expire after the
commissionerfexeeutive—director] receives the filing before approval or
disapproval of the filing, the filing shall be deemed approved.

(b) In the circumstances of a filing that has been deemed approved or has been
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disapproved under paragraph (a) of this subsection, the
commissioner{executive—director] shall have the authority to order a
retroactive reduction of rates to a reasonable rate if the
commissionerfexecutive—direstor] subsequently determines that the filing
contained misrepresentations or was based on fraudulent information, and if
after applying the factors in subsection (3) of this section the
commissionerfexecutive—direetor] determines that the rates were
unreasonable. If the commissionerfexeeutive—direstor] secks to order a
retroactive reduction of rates and more than one (1) year has passed since the
date of the filing, the commissionerfexecutive-direstor] shall consider the

reasonableness of the rate over the entire period during which the filing has

been in effect.
(3) In approving or disapproving a filing under this section, the

commissionerfexecutive-direetor]} shall consider:

(a) Whether the benefits provided are reasonable in relation to the premium or fee
charged;

(b) Whether the fees paid to providers for the covered services are reasonable in
relation to the premium or fee charged;

(c) Previous premium rates or fees for the policies or contracts to which the filing
applies;

(d) The effect of the rate or rate increase on policyholders, enrollees, and
subscribers;

(¢) Whether the rates, fees, dues, or other cha;ges are excessive, inadequate, or
unfairly discriminatory;

(f) The effect on the rates of any assessment made under KRS 304.17B-021; and

(g) Other factors as deemed relevant by the commissionerfexecutive-director].

(4) The rates for each policyholder shall be guaranteed for twelve (12) months at the
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rate in effect on the date of issue or date of renewal.
At any time the commissionerfexeecutive-director}, after a public hearing for which
at least thirty (30) days' notice has been given, may withdraw approval of rates or
fees previously approved under this section and may order an appropriate refund or
future premium credit to policyholders, enrollees, and subscribers if the
commissionerfexecutive—director] determines that the rates or fees previously
approved are in violation of this chapter.
Notwithstanding subsection (2) of this section, premium rates may be used upon
filing with the departmentfoffice} of a policy form not previously used if the filing
is accompanied by the policy form filing and a minimum loss ratio guarantee.
Insurers may use the filing procedure specified in this subsection only if the affected
policy forms disclose the benefit of a minimum loss ratio guarantee. An insurer may
not elect to use the filing procedure in this subsection for a policy form that does not
contain the minimum loss ratio guarantee. If an insurer elects to use the filing
procedure in this subsection for a policy form or forms, the insurer shall not use a
filing of premium rates that does not provide a minimum loss ratio guarantee for
that policy form or forms.
(a) The minimum loss ratio shall be in writing and shall contain at least the
following:
1. An actuarial memorandum specifying the expected loss ratio that
complies with the standards as set forth in this subsection;
2. A statement certifying that all rates; fees, dues, and other charges are not
excessive, inadequate, or unfairly discriminatory;
3. Detailed experience information concerning the policy forms;
4. A step-by-step description of the process used to develop the experience
loss ratio, including demonstration with supporting data;

5. A guarantee of a specific lifetime minimum loss ratio, that shall be
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greater than or equal to the following, taking into consideration

adjustments for duration as set forth in administrative regulations

promulgated by the commissionerfexeeutive-direetor]:

a. Sixty-five percent (65%) for policies issued to individuals or for
certificates issued to members of an association that does not offer
coverage to small employers;

b.  Seventy percent (70%) for policies issued to small groups of two
(2) to ten (10) employees or for certificates issued to members of
an association that offers coverage to small employers; and

c. Seventy-five percent (75%) for policies issued to small groups of
eleven (11) to fifty (50) employees; )

6. A guarantee that the actual Kentucky loss ratio for the caléndar year in
which the new rates take effect, and for each year thereafter until new
rates are filed, will meet or exceed the minimum loss ratio standards
referred to in subparagraph S. of this paragraph, adjusted for duration;

7. A guarantee that the actual Kentucky lifetime loss ratio shall meet or
exceed the minimum loss ratio standards referred to in subparagraph 5.
of this paragraph; and

8.  If the annual eammed premium volume in Kentucky under the particular
policy form is less than two million five hundred thousand dollars
($2,500,000), the minimum loss ratio guarantee shall be based partially
on the Kentucky eamed premium and other credibility factors as
specified by the commissionerfexecutive-director].

(b) The actual Kentucky minimum loss ratio results for each year at issue shall be
independently audited at the insurer's expense and the audit shall be filed with

the commissionerfexecutive-direster] not later than one hundred twenty (120)

days after the end of the year at issue. The audit shall demonstrate the
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calculation of the actual Kentucky loss ratio in a manner prescribed as set
forth in  administrative  regulations  promulgated by  the
commissionerfexecutive-director].

The insurer shall refund premiums in the amount necessary to bring the actual

~ loss ratio up to the guaranteed minimum loss ratio.

A Kentucky policyholder affected by the guaranteed minimum loss ratio shall
receive a portion of the premium refund relative to the premium paid by the
policyholder. The refund shall be made to all Kentucky policyholders insured
under the applicable policy form during the year at issue if the refund would
equal ten dollars ($10) or more per policy. The refund shall include statutory
interest from July 1 of the year at issue until the date of payment. Payment
shall be made not later than one hundred eighty (180) days after the end of the
year at issue.

Premium refunds of less than ten dollars ($10) per insured shall be aggregéted
by the insurer and paid to the Kentuc@ State Treasury.

None of the provisions of subsections (2) and (3) of this section shall apply if
premium rates are filed with the departmentfoeffice} and accompanied by a
minimum loss ratio guarantee that meets the requirements of this subsection.
Such filings shall be deemed approved. Each insurer paying a risk assessment
under KRS 304.17B-021 may include the amount of the assessment in
estabﬁshing premium rates filed with the commissionerfexeeutive-director}
under this section. The insurer shall identify any assessment allocated.

The policy form filing of an insurer using the filing procedure with a
minimum loss ratio guarantee will disclose to the enrollee, member, or

subscriber as prescribed by the commissionerfexecutive—director} an

explanation of the lifetime loss ratio guarantee, and the actual loss ratio, and

any adjustments for duration.
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(h) The insurer who elects to use the filing procedure with a minimum loss ratio
guarantee shall notify all policyholders of the refund calculation, the result of
the refund calculation, the percent of premium on an aggregate basis to be
refunded if any, any amount of the refund aftributed to the payment of
interests, and an explanation of amounts less than ten dollars ($10).

(1) Notwithstanding the provisions of this subsection, an insurer may amend the
policy forms used before March 31, 2005, or may amend the minimum loss
ratio guarantee on policy forms filed with the departmentfoffiee} and used by
the insurer prior to March 31, 2005, to provide for a minimum loss ratio
guarantee allowed under this subsection for policies issued, delivered,. or
renewed on or after March 31, 2005.

The commissioner{executive-directer} may by administrative regulation prescribe

any additional information related to rates, fees, dues, and other charges as they

relate to the factors set out in subsection (3) of this section that he or she deems
necessary and relevant to be included in the filings and the form of the filings
required by this section. When determining a loss ratio for the purposes of loss ratio
guarantee, the insurer shall divide the total of the claims incurred, plus preferred
provider organization expenses, case management and utilization review expenses,
plus reinsurance premiums less reinsurance recoveries by the premiums earned less
state and local premium taxes less other assessments. For purposes of determining
the loss ratio forl any loss ratio guarantee pursuant to this section, the
commissionerfexeecutive-direetor] may examine the insurer’s expenses for preferred
provider organization, case management, utilization review, and reinsurance used
by the insurer in calculating the loss ratio guarantee for reasonableness. Only those
expenses found to be reasonable by the commissionerfexeeutive-direetor] may be
used by the insurer for determining the loss ratio for purposes of any loss ratio

guarantee.
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(8) (a) The commissionerfexecutive—direetor] shall hold a hearing upon written

(b)

©

request by the Attorney General. The written request shall be based upon one
(1) or more of the reasons set out in subsection (3) of this section and shall
state the applicable reasons.

An insurer may request a hearing, pursuant to KRS 304.2-310, with regard to
any action taken by the commissioner{exeeutive-director} under this section as
to the disapproval of rates or an order of a retroactive reduction of rates.

The hearing shall be a public hearing conducted in accordance with KRS
304.2-310.

=» Section 1213. KRS 304.17A-0952 is amended to read as follows:

Premium rates for a health benefit plan issued or renewed to an individual, a small group,

or an association on or after April 10, 1998, shall be subject to the following provisions:

(1) The premium rates charged during a rating period to an individual with similar case

@)

characteristics for the same coverage, or the rates that could be charged to that

individual under the rating system for that class of business, shall not vary from the

index rate by more than thirty-five percent (35%) of the index rate upon any policy

issuance or renewal, on or after January 1, 2003.

Notwithstanding the thirty-five percent (35%) variance limitation in subsection (1)

of this section, insurers offering an individual health benefit plan that is state-

elected under sec. 35(e)(1)F of the Trade Act of 2002, Pub. L. No. 107-210 sec.

201, may vary from the index rate by more than thirty-five percent (35%) for

individuals who are eligible for the health coverage tax credit under the following

conditions:

(@

®)

The insurer certifies that the individual does not meet the insurer’s
underwriting guidelines for issuance of an individual policy;
The policy meets the requirements for state-elected coverage under the Trade

Act 0f 2002; and
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(c) The premium rate is actuarially justified and has beén approved by the
Department{Office} of Insurance pursuant to KRS 304.17A-095.

The percentage increase in the premium rate charged to an individual for a new

rating period shall not exceed the sum of the following;:

(@) The percentage change in the new businéss premium rate measured from the
first day of the prior rating period to the first day of the new rating period. In
the case of a class of business for which the insurer is not issuing new
policies, the insurer shall use the percentage change in the base premium rate;

(b) Any adjustment, not to exceed twenty percent (20%) annually and adjusted
pro rata for rating periods of less than one (1) year, due to the claim
experience, mental and physical condition, including medical condition,
medical history, and health service utilization, or duration of coverage of the
individual and dependents as determined from the insurer’s rate manual for
the class of business; and

(¢) Any adjustment due to change in coverage or change in the case
characteristics of the individual as determined from the insurer’s rate manual
for the class of business.

The premium rates charged during a rating period to a small group or to an

association member with similar case characteristics for the same coverage, or the

rates that could be charged to that small group or that association member under the
rating system for that class of business, shall not vary from the index rate by more
than fifty percent (50%) of the index rate.

The percentage increase in the premium rate charged to a small group or to an

association member for a new rating period shall not exceed the sum of the

following:

(a) The percentage change in the new business premium rate measured from the

first day of the prior rating period to the first day of the new rating period. In
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the case of a class of business for which the insurer is not issuing new
policies, the insurer shall use the percentage change in the base premium rate;

(b) Any adjustment, not to exceed twenty percent (20%) annually and adjusted
pro rata for rating periods of less than one (1) year, due to the claims
experience, mental and physical condition, including medical condition,
medical history, and health service utilization, or duration of coverage of the
employee, association member, or dependents as determined from the
insurer’s rate manual for the class of business; and

(¢) Any adjustment due to change in coverage or change in the case
characteristics of the small group or association member as determined from
the insurer’s rate manual for the class of business.

In utilizing case characteristics, the ratio of the highest rate factor to the lowest rate

factor within a class of business shall not exceed five to one (5:1). For purpose of

this limitation, case characteristics include age, gender, occupation or industry, and

geographic area.

Adjustments in rates for claims experience, mental and physical condition,

including medical condition, medical history, and health service utilization, health

status, and duration of coverage shall not be charged to an individual group member

or the member's dependents. Any adjustment shall be applied uniformly to the rates

charged for all individuals and dependents of the small group.

The commissionerfexecutive—directer] may approve establishment of additional

classes of business upon application to the commissionerfexecutive-director} and a

finding by t_he commissionerfexecutive—director]} that the additional class would

enhance the efficiency and fairness for the applicable market segment.

(a) The index rate for a rating period for any class of business shall not exceed the
index rate for any other class of business in that market segment by more than

ten percent (10%).
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(b) An insurer may establish a separate class of business only to reflect substantial
differences in expected claims experience or administrative cost related to the
following reasons:

1.  The insurer uses more than one (1) type of system for the marketing and
sale of the health benefit plans;

2.  The insurer has acquired a class of business from another insurer; or

3. The insurer is offering a state-elected plan under the provisions of the
Trade Act of 2002, Pub. L. No. 107-210 sec. 201.

(c) Notwithstanding any other provision of this subsection, beginning January 1,
2001, a GAP participating insurer may establish a separate class of business
for the purpose of separating guaranteed acceptance program qualified
individuals from other individuals enrolled in their plan prior to January 1,
2001. The index rate for the separate class created under this paragraph shall
be established taking into consideration expected claims experience and
administrative costs of the new class of business and the previous class of
business.

(9) For the purpose of this section, a health benefit plan that utilizes a restricted
provider network shall not be considered similar coverage to a health benefit plan
that does not utilize a restricted provider network if utilization of the restricted
provider network results in substantial differences in claims costs.

(10) Notwithstanding any other provision of this section, an insurer shall not be required
to utilize the experience of those individuals with high-cost conditions who enrolled
in its plans between July 15, 1995, and April 10, 1998, to develop the inéurer's
index rate for its individual policies.

(11) Nothing in this section shall be construed to prevent an insurer from offering
incentives to participate in a program of disease prevention or health improvement.

=» Section 1214. KRS 304.17A-0954 is amended to read as follows:
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(1) For purposes of this section:

(a) "Base premium rate" has the meaning provided in KRS 304.17A-005;

(b) "Employer" means a person engaged in a trade or business who has two (2) or
more employees within the state in each of twenty (20) or more calendar
weeks in the cﬁrrent or preceding calendar year;

(c) "Employer-organized association” means any of the following:

1.  Any entity which was qualified by the commissionerfexeeutive-director}

as an eligible association prior to April 10, 1998, and which has actively
marketed a health insurance program to its members after September 8,
1996, and which is not insurer-controlled;

2. An entity organized under KRS 247.240 to 247.370 that has actively
marketed health insurance to its members and which is not insurer-
controlled; or

3.  Any entity which is a bona fide association as defined in 42 U.S.C. sec.
300gg-91(d)(3), whose members consist principally of employers, and
for which the entity's health insurance decisions are made by a board or
committee the majority of which are representatives of employer
members of the entity who obtain group health insurance coverage
through the entity or through a trust or other mechanism established by
the entity, and whose health insurance decisions are reflected in written
minutes or other written documentation;

(d) "Index rate" has the meaning provided in KRS 304.17A-005.

(2) Notwithstanding any other provision of this chapter, the amount or rate of
premihms for an employer-organized association health plan may be determined,
subject to the restrictions of subsection (3) of this section, based upon the
experience or projected experience of the employer-organized associations whose

employers obtain group coverage under the plan. Without the written consent of the
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employer-organized association filed with the commissionerfexeeutive—director],

the index rate for the employer-organized association shall be calculated solely with

respect to that employer-organized association and shall not be tied to, linked to, or

otherwise adversely affected by any other index rate used by the issuing insurer.

The following restrictions shall be applied in calculating the permissible amount or

rate of premiums for an employer-organized health insurance plan:

(@) The premium rates charged during a rating period to members of the

(b)

employer-organized association with similar characteristics for the same or

similar coverage, or the premium rates that could be charged to a member of

the employer-organized association under the rating system for that class of

business, shall not vary from its own index rate by more than fifty percent

(50%) of its own index rate.

The percentage increase in the premium rate charged to an employer member

of an employer-organized association for a new rating period shall not exceed

the sum of the following:

1.

The percentage change in the new business premium rate for the
employer-organized association measured from the first day of the prior
rating period to the first day of the new rating period;

Any adjustment, not to exceed twenty percent (20%) annually and
adjusted pro rata for rating period of less than one (1) year, due to the

claims experience, mental and physical condition, including medical

- condition, medical history, and health service utilization, or duration of

coverage of the member as determined from the insurer's rate manual;
and
Any adjustment due to change in coverage or change in the case

characteristics of the member as determined by the insurer's rate manual.

(4) In utilizing case characteristics, the ratio of the highest rate factor to the lowest rate

HB039310.100-502
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factor within a class of business shall not exceed five to one (5:1). For purpose of

this limitation, case characteristics include age, gender, occupation or industry, and

geographic area.

For the purpose of this section, a health insurance contract that utilizes a restricted

provider network shall not be considered similar coverage to a health insurance

contract that does not utilize a restricted provider network if utilization of the
restricted provider network results in measurable differences in claims costs.

= Section 1215. KRS 304.17A-138 is amended to read as follows:

(a) A health benefit plan shall not exclude a service from coverage solely because
the service is provided through telehealth and not provided through a face-to-
face consultation if the consultation is provided through the telehealth
network established under KRS 194A.125. A health benefit plan may provide
coverage for a consultation at a site not within the telehealth network at the
discretion of the insurer.

(b) A telehealth consultation shall not be reimbursable under this section if it is
provided through the use of an audio-only telephone, facsimile machine, or
electronic mail.

Benefits for a service provided through telehealth required by this section may be
made subject to a deductible, copayment, or coinsurance requirement. A deductible,
copayment, or coinsurance applicable to a particular service provided through
telehealth shall not exceed the deductible, copayment, or coinsurance required by
the health benefit plan for the same service provided through a face-to-face
consultation.

Payment made under this section may be consistent with any provider network

arrangements that have been established for the health benefit plan.

The departmentioffice} shall promulgate an administrative regulation in accordance

with KRS Chapter 13A to designate the claim formé and records required to be
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maintained in conjunction with this section.

=D Section 1216. KRS 304.17A-150 is amended to read as follows:

On and after July 15, 1995, it is an unfair trade practice for an insurer, agent, broker,

or any other person in the business of marketing and selling health plans, to commit

or perform any of the following acts:

(a) Encourage individuals or groups to refrain from filing an application for
coverage with the insurer because of the individual's or group's health status,
claims experience, in&uslry, occupation, or geographic location; or

(b) Encourage or direct individuals or groups to seek coverage from another
insurer because of the individual's or group's health status, claims experience,
industry, occupation, or geographic location; or

(c) Encourage an employer to exclude an employee from coverage.

The provisions of this subsection shall not apply to information provided regarding

the established geographic service area of an insurer.

It is an unfair trade practice for an insurer to compensate an agent, broker, or any

other person in the business of marketing and selling health plans on the basis of the

health status, claims experience, industry, occupation, or geographic location of the
insured or prospective insured except as provided in KRS 304.17B-001 to 304.17B-

031.

It shall constitute an unfair trade practice for any insurer, insurance agent, or third-

party administrator to refer an individual to Kentucky Access, or to arrange for an

individual to apply to Kentucky Access, for the purpose of separating an individual
from group health insurance coverage.

It is an unfair trade practice for an insurer that offers multiple health benefit plans to

require a health care provider, as a condition of participation in a health benefit plan

of the insurer, to participate in any of the insurer's other health benefit plans. In

addition to the proceedings and penalties provided in this chapter for violation of
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this provision, a contract provision violating this subsection is void.

It is an unfair trade practice for an insurer not to compute an insured's coinsurance
or cost sharing on the basis of the amount actually received by a health-care
provider from the insurer.

The commissionerfexecutive—director] may suspend or revoke, after notice and
hearing, the certificate of authority to transact insurance in this state of any insurer
that fails to pay an assessment under KRS 304.17B-021. As an alternative, the
commissionerfexecutive-direstor} may levy a civil penalty on any member insurer
that fails to pay the assessment when due. The civil penalty shall not exceed five
percent (5%) of the unpaid assessment per month, but no civil penalty shall be less
than one hundred dollars ($100) per month.

The remedy provided by KRS 304.12-120 shall be available for conduct proscribed
by this section.

It is an unfair claims settlement practice for any person to make claims payments to
insureds or beneficiaries not accompanied lt;y a statement setting forth the coverage
under which the payments are being made in instances in which the insured has a
liability under the policy beyond his or her copayment or deductible.

=»Section 1217. KRS 304.17A-200 is amended to read as follows:

An insurer that offers health benefit plan coverage in the small group, large group,
or association market may not establish rules for eligibility of any individual to
enroll under the terms of the plan based on any of the following health status-related
factors in relation to the individual or the dependent of the individual:

(a) Health status;

(b) Medical condition, including both physical and mental illness;

(c) Claims experience;

(d) Receipt of health care;

(e) Medical history;
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(f) Genetic information;

(g) Evidence of insurability, including conditions arising out of acts of domestic
violence; and

(h) Disability.
An insurer that offers health benefit plan coverage in the small group, large group,
or association market shall not require any individual to pay a premium or
contribution which is greater than the premium 6r contribution for a similarly
situated individual enrolled in the plan on the basis of any health status-related
factor in relation to the individual or a dependent of the individual. Nothing in this
subsection shall prevent the insurer from establishing premium discounts or rebates
or modifying otherwise applicable copayments or deductibles in return for
adherence to programs of health promotion and disease prevention.
Subject to subsections (4) to (7) of this section, each insurer that offers health
benefit plan coverage in the small groups market shall accept every small employer
that applies for coverage and shall accept for enroliment under this coverage every
individual eligible for the coverage who applies for enrollment during the period in
which the individual first becomes eligible to enroll under the terms of the group
health benefit plan.

(a) Notwithstanding any other provision of this subsection, the insurer may
establish group participation rules requiring a minimum number of
participants or beneficiaries that must be enrolled in relation to a specified
percentage or number of those eligible for enrollment.

(b) The terms and participation rules of the group health benefit plan shall be
uniformly applicable to small employers in the small group market.

(c) This subsection shall not apply to health benefit plan coverage offered by an
insurer if the coverage is made available in the small group market only

through one (1) or more bona fide associations.
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In the case of an insurer that offers health benefit plan coverage in the small group

market through a network plan, the insurer may:

(a) Limit the employers that may apply for coverage to those with individuals
who live, work, or reside in the service area of the network plan; and

(b) Within the service area of the network plan, deny coverage to employers if the
insurer has demonstrated to the commissionerfexecutive-director} that:

1. The network plan will not have the capacity to deliver services
adequately to enrollees of any additional groups because of its
obligations to existing group contract holders and enrollees; and

2.  The insurer is applying this denial uniformly to all employers.

An insurer, upon denying health benefit plan coverage in any service area in

accordance with subsection (4) of this section, shall not offer coverage in the small

group market within the service area for a period of one hundred eighty (180) days

after the date the coverage is denied. .

An insurer may deny health benefit plan coverage in the small group market if the

insurer has demonstrated to the commissionerfexecutive-director] that:

(a) The insurer does not have the financial reserves necessary to underwrite
additional coverage; and

(b) The insurer is applying this denial uniformly to all employers in the small
group market.

An insurer, upon denying health benefit plan coverage in connection with group

health plans in accordance with subsection (6) of this section, shall not offer

coverage in the small group market for a period of one hundred eighty (180) days

after the date the coverage is denied or until the insurer has demonstrated to the

commissionerfexecutive-director} that the insurer has sufficient financial reserves

to underwrite additional coverage, whichever is later.

A health benefit plan issued as an individual policy to individual employees or their
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dependents through or with the permission of a small employer shall be issued on a

guaranteed-issue basis to all full-time employees and shall comply with the pre-

existing condition provisions of KRS 304.17A-220.

(9) (a) Inconnection with the offering of any health benefit plan to a small employer,

an insurer:

1.

Shall make a reasonable disclosure to a small employer, as part of its
solicitation and sales materials, of the availability of information
described in paragraph (b) of this subsection; and

Upon request of a small employer, provide the informaﬁon described in
paragraph (b) of this subsection.

(b) Subject to paragraph (c) of this subsection, with respect to an insurer offering

a health benefit plan to a small employer, information described in this

subsection is information conceming:

1.

The provisions of the coverage concerning the insurer's right to change
premium rates and the factors that may affect changes in premium rates;
The provisions of the health benefit plan relating to renewability of
coverage;

The provisions of the health benefit plan relating to any preexisting
condition exclusion; and

The benefits and premiums available under all health benefit plans for

which the small employer is qualified.

(c) Information described in paragraph (b) of this subsection shall be provided to

a small employer in a manner determined to be understandable by the average

small employer and shall be sufficient to reasonably inform a small employer

of his or her rights and obligations under the health benefit plan.

(d) An insurer is not required under this section to disclose any information that is

proprietary and trade secret information under applicable law.

HB039310.100-502
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=»Section 1218. KRS 304.17A-220 is amended to read as follows:

(1) All group health plans and insurers offering group health insurance coverage in the

Commonwealth shall comply with the provisions of this section.

(2) Subject to subsection (8) of this section, a group health plan, and a health insurance

insurer offering group health insurance coverage, may, with respect to a participant

or beneficiary, impose a pre-existing condition exclusion only if:

(a) The exclusion relates to a condition, whether physical or mental, regardless of

the cause of the condition, for which medical advice, diagnosis, care, or

treatment was recommended or received within the six (6) month period

ending on the enrollment date. For purposes of this paragraph:

1.

Medical advice, diagnosis, care, or treatment is taken into account only
if it is recommended by, or received from, an individual licensed or
similarly authorized to provide such services under state law and
operating within the scope of practice authorized by state law; and

The six (6) month period ending on the enrollment date begins on the

six (6) month anniversary date preceding the enrollment date;

(b) The exclusion extends for a period of not more than twelve (12) months, or

eighteen (18) months in the case of a late enrollee, after the enrollment date;

(c) 1.

HB039310.100-502

The period of any pre-existing condition exclusion that would otherwise
apply to an individual is reduced by the number of days of creditable
coverage the individual has as of the enrollment date, as counted under
subsection (3) of this section; and

Except for ineligible individuals who apply for coverage in the
individual market, the period of any pre-existing condition exclusion
that would otherwise apply to an individual may be reduced by the
number of days of creditable coverage the individual has as of the

effective date of coverage under the policy; and
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(d) A written notice of the pre-existing condition exclusion is provided to
participants under the plan, and the insurer cannot impose a pre-existing
condition exclusion with respect to a participant or a dependent of the
participant until such notice is provided.

In reducing the pre-existing condition exclusion period that applies to an individual,

the amount of creditable coverage is determined by counting all the days on which

the individual has one (1) or more types of creditable coverage. For purposes of
counting creditable coverage:

(@) If on a particular day the individual has creditable coverage from more than
one (1) source, all the creditable coverage on that day is counted as one (1)
day;

(b) Any days in a waiting period for coverage are not creditable coverage;

(c) Days of creditable coverage that occur before a significant break in coverage
are not required to be counted; and

(d) Days in a waiting period and days in an affiliation period are not taken into
account in determining whether a significant break in coverage has occurred.

An insurer may determine the amount of creditable coverage in another manner than
established in subsection (3) of this section that is at least as favorable to the
individual as the method established in subsection (3) of this section.
If an insurer receives creditable coverage information, the insurer shall make a
determination regarding the amount of the individual’s creditable coverage and the
length of any pre-existing exclusion period that remains. A written notice of the
length of the pre-existing condition exclusion period that remains after offsetting for
prior creditable coverage shall be issued by the insurer. An insurer may not impose
any limit on the amount of time that an individual has to present a certificate or
evidence of creditable coverage.

For purposes of this section:
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"Pre-existing condition exclusion" means, with respect to coverage, a
limitation or exclusion of benefits relating to a condition based on the fact that
the condition was present before the effective date of coverage, whether or not
any medical advice, diagnosis, care, or treatment was recommended or
received beforev that day. A pre-existing condition exclusion includes any
exclusion applicable to an individual as a result of information relating to an
individual’s health status before the individual’s effective date of coverage
under a health benefit plan; '

"Enroliment date" means, with respect to an individual covered under a group
health plan or health insurance coverage, the first day of coverage or, if there
is a waiting period, the first day of the waiting period. If an individual
receiving benefits under a group health plan changes benefit packages, or if
the employer changes its group health insurer, the individual’s enrollment date
does not change;

"First day of coverage" means, in the case of an individual covered for
benefits under a group health plan, the first day of coverage under the plan
and, in the case of an individual covered by health insurance coverage in the
individual market, the first day of coverage under the policy or contract;

"Late enrollee” means an individual whose enrollment in a plan is a late

enrollment;

"Late enrollment" means enrollment of an individual under a group health

plan other than:

1.  On the earliest date on which coverage can become effective for the
individual under the terms of the plan; or

2.  Through special enroliment;

"Significant break in coverage" means a period of sixty-three (63) consecutive

days during each of which an individual does not have any creditable
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coverage; and

(g) "Waiting period" means the period that must pass before coverage for an

employee or dependent who is otherwise eligible to enroll under the terms of a

group health plan can become effective. If an employee or dependent enrolls

as a late enrollee or special enrollee, any period before such late or special

enrollment is not a waiting period. If an individual seeks coverage in the

individual market, a waiting period begins on the date the individual submits a

substantially complete application for coverage and ends on:

1.
2.

N @ 1.

HB039310.100-502

If the application results in coverage, the date coverage begins; or

If the application does not result in coverage, the date on which the
application is denied by the insurer or the date on which the offer of
coverage lapses.

Except as otherwise provided under subsection (3) of this section, for
purposes of applying subsection (2)(c) of this section, a group health
plan, and a health insurance insurer offering group health insurance
coverage, shall count a period of creditable coverage without regard to
the specific benefits covered during the period.

A group health plan, or a health insurance insurer offering group health
insurance coverage, may elect to apply subsection (2)(c) of this section
based on coverage of benefits within each of several classes or
categories of benefits specified in federal regulations. This election shall
be made on a uniform basis for all participants and beneficiaries. Under
this election, a group health plan or insurer shall count a period of
creditable coverage with respect to any class or category of benefits if
any level of benefits is covered within this class or category.

In the case of an election with respect to a group health plan under

subparagraph 2. of this paragraph, whether or not health insurance
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coverage is provided in connection with the plan, the plan shall:

a.  Prominently state in any disclosure statements concerning the plan,
and state to each enrollee at the time of enrollment under the plan,
that the plan has made this election; and

b. Include in these statements a description of the effect of this
election.

Periods of creditable coverage with respect to an individual shall be
established through presentation of certifications described in subsection (9)
of this section or in such other manner as may be specified in administrative
regulations.

Subject to paragraph (e) of this subsection, a group health plan, and a health
insurance insurer offering group health insurance coverage, may not impose
any pre-existing condition exclusion on a child who, within thirty (30) days
after birth, is covered under any creditable coverage. If a child is enrolled in a
group health plan or other creditable coverage within thirty (30) days after
birth and subsequently enrolls in another group health plan without a
significant break in coverage, the other group health plan may not impose any
pre-existing condition exclusion on the child.

Subject to paragraph (e) of this subsection, a group health plan, and a health
insurance insurer offering group health insurance coverage, may not impose
any pre-existing condition exclusion on a child who is adopted or placed for
adoption before attaining eighteen (18) years of age and who, within thirty
(30) days after the adoption or placement for adoption, is covered under any
creditable coverage. If a child is enrolled in a group health plan or other
creditable coverage within thirty (30) days after adoption or placement for
adoption and subsequently enrolls in another group health plan without a

significant break in coverage, the other group health plan may not impose any
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pre-existing condition exclusion on the child. This shall not apply to coverage

before the date of the adoption or placement for adoption.

A group health plan may not impose any pre-existing condition exclusion

relating to pregnancy.

A group health plan may not impose a pre-existing condition exclusion

relating to a condition based solely on genetic information. If an individual is

diagnosed with a condition, even if the condition relates to genetic
information, the insurer may impose a pre-existing condition exclusion with
respect to the condition, subject to other requirements of this section.

Paragraphs (a) and (b) of this subsection shall no longer apply to an individual

after the end of the first sixty-three (63) day period during all of which the

individual was not covered under any creditable coverage.

1. A group health plan, and a health insurance insurer offering group health
insurance coverage, shall provide a certificate of creditable coverage as
described in subparagraph 2. of this subsection. A certificate of
creditable coverage shall be provided, without charge, for participants or
dependents who are or were covered under a group health plan upon the
occurrence of any of the following events:

a. At the time an individual ceases to be covered under a health
benefit plan or otherwise becomes eligible under a COBRA
cqnﬁnuaﬁon provision;

b. In the case of an individual becoming covered under a COBRA
continuation provision, at the time the individual ceases to be
covered under the COBRA continuation provision; and

c.  On request on behalf of an individual made not later than twenty-
four (24) months after the date of cessation of the coverage

described in subdivision a. or b. of this subparagraph, whichever is
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later.

The certificate of creditable coverage as described under subdivision a.

of this subparagraph may be provided, to the extent practicable, at a time

consistent with notices required under any applicable COBRA
continuation provision.

The certification described in this subparagraph is a written certification

of:

a. The period of creditable coverage of the individual under the
health benefit plan and the coverage, if any, under the COBRA
continuation provision; and

b. The waiting period, if any, and affiliation period, if applicable,
imposed with respect to the individual for any coverage under the
plan.

To the extent that medical care under a group health plan consists of |

group health insurance coverage, the plan is deemed to have satisfied the

certification requirement under this paragraph if the health insurance
insurer offering the coverage provides for the certification in accordance

with this paragraph.

(b) In the case of an election described in subsection (7)(a)2. of this section by a

group health plan or health insurance insurer, if the plan or insurer enrolls an

individual for coverage under the plan and the individual provides a

certification of coverage of the individual under paragraph (a) of this

subsection:

1.

HB039310.100-502

Upon request of that plan or insurer, the entity that issued the
certification provided by the individual shall promptly disclose to the
requesting plan or insurer information on coverage of classes and

categories of health benefits available under the entity's plan or
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coverage; and

2.  The entity may charge the requesting plan or insurer for the reasonable
cost of disclosing this information.

(10) (a) A group health plan, and a health insurance insurer offering group health
insurance coverage in connection with a group health plan, shall permit an
employee who is eligible but not enrolled for coverage under the terms of the
plan, or a dependent of that employee if the dependent is eligible but not
enrolled for coverage under these terms, to enroll for coverage under the terms
of the plan if each of the following conditions is met:

1. The employee or dependent was covered under a group health plan or
had health insurance coverage at the time coverage was previously
offered to the employee or dependent;

2.  The employee stated in writing at that time that coverage under a group
health plan or health insurance coverage was the reason for declining
enrollment, but only if the plan sponsor or insurer, if applicable, required
that statement at that time and provided the employee with notice of the
requirement, and the consequences of the requirement, at that time;

3. The employee's or dependent's coverage described in subparagraph 1. of
this paragraph:

a. Was under a COBRA continuation provision and the coverage
under that provision was exhausted; or

b. Was not under such a provision and either the coverage was
terminated as a result of loss of eligibility for the coverage,
including as a result of legal separation, divorce, cessation of
dependent status, such as obtaining the maximum age to be
eligible as a dependent child, death of the employee, termination of

employment, reduction in the number of hours of employment,
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employer contributions toward the coverage were terminated, a
situation in which an individual incurs-a claim that would meet or
exceed a lifetime limit on all benefits, or a situation in which a
plan no longer offers any benefits to the class of similarly situated
individuals that includes the individual; or

Was offered through a health maintenance organization or other
arrangement in the group market that does not provide benefits to
individuals who no longer reside, live, or work in a service area
and, loss of coverage in the group market occurred because an
individual no longer resides, lives, or works in the service area,
whether or not within the choice of the individual, and no other

benefit package is available to the individual; and

4.  An insurer shall allow an employee and dependent a period of at least

thirty (30) days after an event described in this paragraph has occurred to

request enrollment for the employee or the employee’s dependent.

Coverage shall begin no later than the first day of the first calendar

month beginning after the date the insurer receives the request for

special enrollment.

(b) A dependent of a current employee, including the employee's spouse, and the

employee each are eligible for enrollment in the group health plan subject to

plan eligibility rules conditioning dependent enrollment on enrollment of the

employee if the requirements of paragraph (a) of this subsection are satisfied.

c) 1. If

a.

HB039310.100-502

A group health plan makes coverage available with respect to a
dependent of an individual;
The individual is a participant under the plan, or has met any

waiting period applicable to becoming a participant under the plan
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and is eligible to be enrolIed under the plan but for a failure to
enroll during a previous enrollment period; and

c. A person becomes such a dependent of the individual through

' marriage, birth, or adoption or placement for adoption;

the group health plan shall provide for a dependent special enrollment
period described in subparagraph 2. of this paragraph during which the
person or, if not otherwise enrolled, the individual, may be enrolled
under the plan as a dependent of the individual, and in the case of the
birth or adoption of a child, the spouse of the individual may be enrolled
as a dependent of the individual if the spouse is otherwise eligible for
coverage.

A dependent special enrollment period under this subparagraph shall be

a period of at least thirty (30) days and shall begin on the later of:

a. The date dependent coverage is made available; or

b. The date of the marriage, birth, or adoption or placement for
adoption, as the case may be, described in subparagraph 1.c. of this
paragraph.

If an individual seeks to enroll a dependent during the first thirty (30)

days of the dependent special enrollment period, the coverage of the

dependent shall become effective:

a. In the case of marriage, not later than the first day of the first
month beginning after the date the. completed request for
enrollment is received;

b. Inthe case of a dependent's birth, as of the date of the birth; or

c. In the case of a dependent's adoption or placement for adoption,

the date of the adoption or placement for adoption.

(d) At or before the time an employee is initially offered the opportunity to enroll
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in a group health plan, the employer shall provide the employee with a notice

of special enrollment rights.

In the case of a group health plan that offers medical care through health

insurance coverage offered by a health maintenance organization, the plan

may provide for an affiliation period with respect to coverage through the
organization only if:

1. No pre-existing conditioh exclusion is imposed with respect to coverage
through the organization;

2. The period is applied uniformly without regard to any health status-
related factors; and

3.  The period does not exceed two (2) months, or three (3) months in the
case of a late enrollee.

1.  For purposes of this section, the term "affiliation period" means a period
which, under the terms of the health insurance coverage offered by the
health maintenance organization, must expire before the health
insurance coverage becomes effective. The organization is not required
to provide health care services or benefits during this period and no
premium shall be charged to the participant or beneﬁéiary for any
coverage during the period.

2.  This period shall begin on the enrollment date.

3. An affiliation period under a plan shall run concurrently with any
waiting period under the plan.

A health maintenance organization described in paragraph (a) of this

subsection may use alternative methods other than those described in that

paragraph to address adverse selection as approved by the
commissionerfexecutive-director].

=» Section 1219. KRS 304.17A-230 is amended to read as follows:
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A health insurer offering individual health benefit plan coverage in the individual
market in the Commonwealth shall not impose any pre-existing conditions
exclusions as to any eligible individual.

Each health insurer offering individual health benefit plan coverage in the

individual market in the Commonwealth that chooses to impose a pre-existing

conditions exclusion on individuals who do not meet the definition of eligible
individual shall comply with the provisions of KRS 304.17A-220, which establishes
standards and requirements for pre-existing conditions exclusions for group health
plans, including crediting previous coverage, and certification of coverage.

Pregnancy may be considered to be a pre-existing condition.

Genetic information shall not be treated as a pre-existing condition in the absence of

a diagnosis of the condition related to the information.

The DepartmentfOffice} of Insurance shall promulgate administrative regulations

necessary to carry out the provisions of this section and KRS 304.17A-220.

=» Section 1220. KRS 304.17A-240 is amended to read as follows:

Except as provided in this section, an insurer shall renew or continue in force a

health benefit plan at the option of the insured.

An insurer may nonrenew, cancel, or discontinue a health benefit plan based only

on one (1) or more of the following:

(a) The insured has failed to pay premiums or contributions in accordance with
the terms of the plan or the insurer has not received timely premium
payments,

(b) The insured has performed an act or practice that constitutes fraud or made an
intentional misrepresentation of material fact under the terms of the coverage;

(c) The insured has engaged in intentional and abusive noncompliance with
material provisions of the health benefit plan;

(d) The insurer is ceasing to offer coverage in the individual or group market in
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accordance with subsection (3) of this section;
In the case of an insurer that offers health benefit plans through a network
plan, the individual no longer resides, lives, or works in the service area or in
an area for which the insurer is authorized to do business, but only if the
coverage is terminated under this paragraph uniformly without regard to any
health status-related factor of covered individuals, or there is no longer any
enrollee in connection with the group plan who resides, lives, or works in the
service area of the insurer;

In the case of a health benefit plan that is made available only through one (1)

or more bona fide associations, the membership of the individual or employer

in the association on the basis of which the coverage is provided ceases, but
only if the coverage is terminated under this paragraph uniformly without
regard to any health status-related factor of covered individuals; or

In the case of a health benefit plan issued to a group, the group no longer

meets participation requirements or contribution requirements as established

by the insurer.

In any case in which an insurer decides to discontinue offering a particular

type of health benefit plan, coverage of the type may be discontinued by the

insurer upon approval by the commissionerfexecutive-director] only if:

1.  The insurer provides notice to each insured provided coverage of this
type in the market of the discontinuation at least ninety (90) days prior to
the date of the discontinuation of the coverage;

2.  The insurer offers, to each insured provided coverage of this type, the
option to purchase any other health benefit plan currently of that type
being offered by the insurer in that market; and

3. In exercising the option to discontinue coverage of this type and in

offering the option of coverage under subparagraph 2. of this paragraph,
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the insurer acts uniformly without regard to any health status-related

factor of enrolled insureds or insureds who may become eligible for

coverage. |
() 1. Subject to paragraph (2)3. of this subsection, in any case in which an
insurer elects to discontinue offering all health benefit plans in

Kentucky, health benefit plans may be discontinued by the insurer only

if:

a. The insurer provides notice to the commissionerfexeecutive
director] and to each insured of the discontinuation at least one
hundred eighty (180) days prior to the date of the expiration of the
coverage; and

b. All health benefit plans issued or delivered for issuance in
Kentucky are discontinued and coverage under the health benefit
plans is not renewed.

2. In the case of a discontinuation under subparagraph 1. of this paragraph,
the insurer may not provide for the issuance of any health benefit plans
in Kentucky duﬁng the five (5) year period beginning on the date of the
discontinuation of the last health benefit plan not so renewed.

(4) At the time of coverage renewal, an insurer may modify, with approval of the
commissionerfexecutive-director], the health benefit plan for a policy form so long
as the modification is consistent with this chapter and effective on a uniform basis

among all individuals with that policy form.

| (5) In applying this section in the case of a health benefit plan that is made available by

an insurer only through one (1) or more associations, a reference to an individual is
deemed to include a reference to an association of which the individual is a
member, and a reference to an employer member is deemed to include a reference to

the employer.
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=»Section 1221. KRS 304.17A-250 is amended to read as follows:

The commissionerfexecutive—direster} shall, by administrative. regulations

promulgated under KRS Chapter 13A, define one (1) standard health benefit plan.

After July 15, 2004, insurers may offer the standard health benefit plan in the

individual or small group markets. Except as may be necessary to coordinate with

changes in federal law, the commissionerfexeeutive-director] shall not alter, amend,
or replace the standard health benefit plan more frequently than annually.

If offered, the standard health benefit plan may be available in at least one (1) of

these four (4) forms of coverage:

(a) A fee-for-service product type;

(b) A health maintenance organization type;

(c) A point-of-service type; and

(d) A preferred provider organization type. _

The stapdard health benefit plan shall be defined So that it meets the requirements of

KRS 304.17B-021 for inclusion in calculating assessments and refunds under

Kentucky Access.

Any health insurer who offers the standard health benefit plan may offer the

standard health benefit plan in the individual or small group markets in each and

every form of coverage that the health insurer offers to sell.

Nothing in this section shall be construed:

(a) To require a health insurer to offer a stanciard health benefit plan in a form of
coverage that the health insurer has not selected;

(b) To prohibit a health insurer from offering other health benefit plans in the
individual or small group markets in addition to the standard health benefit
plan; or

(c) To require that a standard health benefit plan have guaranteed issue,

renewability, or pre-existing condition exclusion rights or provisions that are
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more generous to the applicant than the health insurer would be required to
provide under KRS 304.17A-200, 304.17A-220, 304.17A.230, and 304.17A-
240.
All health benefit plans shall cover hospice care at least equal to the Medicare
benefits.
All health benefit plans shall coordinate benefits with other health benefit plans in
accordance with the guidelines for coordination of benefits prescribed by the
commissionerfexeeutive-direetor} as provided in KRS 304.18-085.
Every health insurer of any kind, nonprofit hospital, medical-surgical, dental and
health service corporation, health maintenance organization, or provider-sponsored
health delivery network that issues or delivers an insurance policy in this state that
directs or gives any incentives to insureds to obtain health care services from certain
health care providers shall not imply or otherwisé represent that a health care
provider is a participant in or an affiliate of an approved or selected provider
network unless the health care provider has agreed in writing to the representation
or there is a written contract between the health care provider and the insurer or an

agreement by the provider to abide by the terms for participation established by the

insurer. This requirement to have written contracts shall apply whenever an insurer

includes a health care provider as a part of a preferred provider network or
otherwise selects, iists, or approves certain health care providers for use by the
insurer's insureds. The obligation set forth in this section for an insurer to have
written contracts with providers selected for use by the insurer shall not apply to
emergency or out-of-area services.

A self-insured plan may select any third party administrator licensed under KRS
304.9-052 to adjust or settle claims for persons covered under the self-insured plan.

(10) Any health insurer that fails to issue a premium rate quote to an individual within

thirty (30) days of receiving a properly completed application request for the quote
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shall be required to issue coverage to that individual and shall not impose any pre-
existing conditions exclusion on that individual with respect to the coverage. Each
health insurer offering individual health insurance coverage in the individual market
in the Commonwealth that refuses to issue a health benefit plan to an applicant or
insured with a disclosed high-cost condition as specified in KRS 304.17B-001 or
for any reason, shall provide the individual with a denial letter within twenty (20)
working days of the request for coverage. The letter shall include the name and title
of the person making the decision, a statement setting forth the basis for refusing to
issue a policy, a description of Kentucky Access, ang the telephone number for a
contact person who can provide additional information about Kentucky Access.

If a standard health benefit plan covers services that the plan's insureds lawfully
obtain from health departments established under KRS Chapter 212, the health
insurer shall pay the plan's established rate for those services to the health
department.

No individually insured person shall be required to replace an individual policy with
group coverage on becoming eligible for group coverage that is not provided by an
employer. In a situation where a person holding individual coverage is offered or
becomes eligible for group coverage not provided by an employer, the person
holding the individual coverage shall have the option of remaining individually
insured, as the policyholder may decide. This shall - apply in any such situation that
may arise through an association, an affiliated group, the Kentucky state employee
health insurance plan, or any other entity.

=»Section 1222. KRS 304.17A-300 is amended to read as follows:

A provider-sponsored integrated health delivery network may be created by health
care providers for the purpose of providing health care services.

No person shall in this Commonwealth be, act as, or hold itself out as a provider-

sponsored integrated health delivery network unless it holds a certificate of filing
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from the commissionerfexecutive—director]. Each provider-sponsored integrated
health delivery network that seeks to offer services shall first be certified by the

department

(3) To qualify as a provider-sponsored integrated health delivery network, an applicant

shall submit information acceptable to the departmentfoffiee} to satisfactorily

demonstrate that the provider-sponsored integrated health delivery network:

@

()
©

(d)

(e)

®
(e

L))
()

- 0)

(k)

)

Is licensed and in good standing with the licensure boards for participating
providers;

Has demonstrated the capacity to administer the health plans it is offering;
Has the ability, experience, and structure to arrange for the appropriate level
and type of health care services;

Has the ability, policies, and procedures to conduct utilization management
activities;

Has the ability to achieve, monitor, and evaluate the quality and cost
effectiveness of care provided by its provider network;

Is financially solvent;

Has the ability to assure enrollees adequate access to providers, including
geographic availability and adequate numbers and types;

Has the ability and procedures to monitor access to its provider network;

Has a satisfactory grievance procedure and the ability to respond to enrollees'
inquiries and complaints;

Does not limit the participation of any health care provider in its provider
network in another provider network;

Has the ability and policies that allow patients to receive care in the most
appropriate, least restrictive setting;

Does not discriminate in enrolling members;

(m) Participates in coordination of benefits;
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(n) Uses standardized electronic claims and billing processes and formats; and

(o) Discloses to the cooperative reimbursement arrangements with providers.

Fees for the following services shall be paid to the commissionerfexecutive

direstor] by every provider-sponsored integrated health delivery network, and the

fees shall be the same as those for insurers as specified in Subtitle 4 of this chapter:

(a) For filing an application for a certificate of filing or amendment thereto;

(b) For filing an annual statement; and

(c) For other services deemed necessary by the commissionerfexecutive-direetor].

Provider-sponsored integrated health delivery networks shall be subject to the

provisions of this subtitle, and to the following provisions of this chapter, to the

extent applicable and not in conflict with the expressed provisions of this subtitle:

(a) Subtitle 1 -- Scope of Code;

(b) Subtitle 2 -- Commissioner of the Department of Insurancef[—executive
director];

(c) Subtitle 3 -- Authorization of Insurers and General Requirements;

(d) Subtitle 4 -- Fees and Taxes;

(e) Subtitle 5 -- Kinds of Insurance--Limits of Risk--Reinsurance;
(f) Subtitle 6 -- Assets and Liabilities;

(2) Subtitle 7 -- Investments;

(h) Subtitle 8 -- Administration of Deposits;

(1) Subtitle 9 -- Agents, Consultants, Solicitors, and Adjusters;

(G) Subtitle 12 -- Trade Practices and Frauds;

(k) Subtitle 14 —- KRS 304.14-120 to 304.14-130 and 304.14-500 to 304.14-560;
(1) Subtitle 25 -- Continuity of Management;

(m) Subtitle 33 -- Insurers Rehabilitation and Liquidation;

(n) Subtitle 37 -- Insurance Holding Company Systems; and

(0) Subtitle 99 -- Penalties.
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=»Section 1223. KRS 304.17A-310 is amended to read as follows:

To qualify as a provider-sponsored integrated health delivery network, the network shall

meet the following financial solvency requirements:

(1) Maintenance of a fidelity bond or fidelity insurance in an amount not less than two

hundred fifty thousand dollars ($250,000) on employees and officers, directors, and

partners who receive, collect, disburse, or invest funds of the provider-sponsored

network;

(2) (a) The provider-sponsored network shall have an initial net worth requirement of

one million five hundred thousand dollars ($1,500,000) and shall thereafter

maintain the minimum net worth required under paragraph (b) of this

subsection.

(b) Every provider-sponsored network shall maintain a minimum net worth equal

to the greater of:

1. One million dollars ($1,000,000);

2. Two percent (2%) of annual premium revenues as reported on the most
recent annual financial statement filed with the commissionerfexecutive
direetor} on the first one hundred fifty million dollars ($150,000,000) of
premiums and one percent (1%) of annual premiums on the premiums in
excess of one hundred fifty million dollars ($150,000,000);

3. An amount equal to the sum of three (3) months' uncovered health care
expenditures as reported on the most recent financial statement filed
with the commissionerfexeeutive-director] of insurance; or

4.  An amount equal to the sum of eight percent (8%) of annual health care

HB039310.100-502

expenditures except those paid on a capitated basis or managed hospital
payment basis and four percent (4%) of annual hospital expenditures
paid on a managed hospital payment basis as reported on the most recent
financial statement filed with the commissionerfexeeutive-director].
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In determining net worth, no debt shall be considered fully subordinated

unless the subordination clause is in a form acceptable to the

. commissionerfexecutive—director]. Any interest obligation relating to the

repayment of any subordinated debt shall be similarly subordinated.

1.  The interest expenses relating to the repayment of any fully subordinated
debt shall be considered covered expenses.

2.  Any debt incurred by a note meeting the requirements of this section,
and otherwise acceptable to the commissionerfexecutive-directer], shall
not be considered a lLiability and shall be recorded as equity.

Unless otherwise provided below, each provider-sponsored network shall
deposit with the commissionerfexecutive-directer] or, at the discretion of the
commissioner{executive-director}, with any organization or trustee acceptable
to the commissionerfexecutive—director} through which a custodial or
controlled account is utilized, cash, securities, or any combination of these or
other measures that are acceptable to the commissioner{executive-director]
which at all times shall have a value of not less than three hundred thousand
dollars ($300,000).

The deposit shall be an admitted asset of the provider-sponsored network in

the determination of net worth.

All income from deposits shall be an asset of the provider-sponsored network.

A provider-sponsored network that has made a securities deposit may

withdraw that deposit or any part thereof after making a substitute deposit of

cash, securities, or any combination of these or other measures of equal
amount and value. Any securities shall be approved by the
commissionerfexecutive-direetor] before being deposited or substituted.

The deposit shall be used to protect the interests of the provider-sponsored

network's enrollees and to assure continuation of health care services to
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enrollees of a provider-sponsored network which is in rehabilitation or
conservation. The commissionerfexeeutive-direetor] may use the deposit for
administrative costs directly attributable to a receivership or liquidation. If the
provider-sponsored network is placed in receivership or liquidation, the
deposit shall be an asset subject to the provisions of Subtitle 33 of this

chapter.

(4) Every provider-sponsored network shall, when determining liabilities, include an

)

(6)

amount estimated in the aggregate to provide for any unearned premium and for the

payment of all claims for health care expenditures which have been incurred,

whether reported or unreported, which are unpaid and for which the provider-

sponsored network is or may be liable, and to provide for the expense of adjustment

or settlement of such claims.

(@)

()

Every contract between a provider-sponsored network and a participating
provider of health care services shall be in writing and shall set forth that in
the event the provider-sponsored network fails to pay for health care services
as set forth in the contract, the enrollee shall not be liable to the provider for
any sums owed by the provider-sponsored network.

If the participating provider contract has not been reduced to writing as
required by this subsection or if the contract fails to contain the required
prohibition, the participating provider shall not collect or attempt to collect

from the enrollee sums owed by the provider-sponsored network.

Each provider-sponsored network shall have a plan for handling insolvency which

guarantees the continuation of benefits for the duration of the contract period for

which premiums have been paid and continuation of benefits to members who are

confined on the date of insolvency in an inpatient facility until their discharge or

expiration of benefits.

(7) If at any time uncovered expenditures exceed ten percent (10%) of total health care
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expenditures, a provider-sponsored network shall place an uncovered expenditures
insolvency deposit with the commissionerfexecutive—direstor] or with any
organization or trustee acceptable to the commissioner{eaéeeuﬁe—direeter—} through
which a custodial or controlled account is maintained, in cash or securities that are
acceptable to the commissionerfexecutive-direetor]. This deposit shall at all times
have a fair market value in an amount of one hundred twenty percent (120%) of the
provider-sponsored network's outstanding liability for uncovered expenditures for
enrollees, including jncurred but not reported claims, and shall be calculated as of
the first day of the month and maintained for the remainder of the month. The
provider-sponsored network shall file a report within forty-five (45) days of the end
of the calendar quarter with information sufficient to demonstrate compliance with
this subsection. The provisions of subsection (6) of this section shall apply to the
deposit required in this subsection.
=»Section 1224. KRS 304.17A-320 is amended to read as follows:
No employer-organized association shall in this state self-insure in order to provide
health benefit plans for its members unless it holds a certificate of filing from the
commissionerfexecutive-director].
To qualify for a certificate of filing and to maintain a certificate of filing, the
employer-organized association shall comply with the provisions of KRS 304.17A-
800 to 304.17A-844 to the extent not in conflict with the expressed provisions of
this section.
Each association that holds a certificate of filing from the commissionerfexeeutive
director] shall be subject to the following:
(a) All assessments placed on insurers under KRS 304.17B-021;
(b) All rating restrictions placed on employer-organized associations under KRS
304.17A-0954;

(c) All rate review requirements placed on insurers under this subtitle;
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(d) All data collection requirements placed on insurers under this subtitle; and
(e) Provisions of Subtitle 12 of this chapter that apply to health insurers.
Each association that holds a certificate of filing from the commissionerfexecutive
dizector} shall notify its members that health benefit plans issued to its members
through the association are not protected through the Kentucky Life and Health
Insurance Guaranty Association.
Under the provisions of KRS 304.17A-840, the commissionerfexeeutive-director}
may revoke the certificate of filing of any association. A violation of any provision
of this section shall be deemed a violation of KRS 304.17A-800 to 304.17A-844 for
purposes of KRS 304.17A-840.
=»Section 1225. KRS 304.17A-330 is amended to read as follows:
All insurers authorized to write health insurance in this state and employer-
organized associations that self-insure shall transmit at least annually by July 31 to
the commissionerfexecutive—direeter} the following information, in a format
prescribed by the commissionerfexeecutive-direetor], on their insurance experience
in this state for the preceding calendar year:
(a) Total premium by product type and market segment;
(b) Total enrollment by product type and market segment;
(c) Total cost of medical claims filed by product type and market segment;
(d) Total amount of medical claims paid by the insurer and insured by product
type and market segment;
(e) Total policies canceled by type and the aggregate reasons therefor; and
(f) List of total health and medical services paid for, grouped by types of services
and costs:
1.  Total cost per health and medical service per insured group:
a.  Cost paid by insurer;

b.  Cost paid by insured; and
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2.  Number of insureds who received each service.

With the approval of the commissionerfexecutive-director], the departmentioffice}

may exempt insurers, employer-organized associations that self-insure, and health

purchasing outlets from the data reporting requirements of this section if the total

number of insureds is less than five hundred (500).

> Section 1226. KRS 304.17A-340 is amended to read as follows:

In no event shall more than ten percent (10%) of federal and state funds allocated to

the Kentucky Children's Health Insurance Program be used for:

(2) Children's health programs other than those targeted for low-income children
as defined under Title XXI of the Federal Social Security Act;

(b) Initiatives for improving the health of children except those low income
children as defined under Title XXI of the Federal Social Security Act or an
approved Title XXI state plan (KCHIP);

(c) Outreach activities that inform families of children who are likely to be
eligible for this program or other public or private health coverage programs
allowed by the Federal Social Security Act; and

(d) Other reasonable costs incurred by the state to administer the program.

The departmentfoffice} shall use the insurer's or health maintenance organization's

sales and marketing methods and may include the use of agents and payment of

commissions, to inform families of the availability of the Kentucky Children's

Health Insurance Program and assist them in obtaining coverage for children under

the program.

=»Section 1227. KRS 304.17A-410 is amended to read as follows:

As used in KRS 304.17A-400 to 304.17A-480, unless the context requires otherwise:

)

"Actual guaranteed acceptance program plan losses" means a dollar amount
calculated by subtracting an insurer's guaranteed acceptance program plan claims

from that insurer’s guaranteed acceptance program plan premiums;
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"Benefits" means amounts paid by an insurer to covered lives or to third parties for
the benefit of covered lives. "Benefits” do not include an insurer's administrative
costs, any assessments under the plan, allocated loss adjustment expenses, reserves,
or other overhead costs;

"Guaranteed acceptance program plan claims" or "alternative underwriting
mechanism losses” means the dollar amount of benefits actually paid by an insurer
on behalf of a guaranteed acceptance plan enrollee for claims that were incurred
while the individual was a guaranteed acceptance program plan enrollee or another
claim measurement formula as the departmentfoffiee] may establish by
administrative regulation to measure an insurer's costs, other than administrative
costs, allocated loss adjustment expenses, reserves, or other overhead costs, with
respect to a program plan;

"Guaranteed acceptance progrzim plan premiums" means the dollar amount of
premiums received by an insurer with respect to program plans;

"Guaranteed acceptance risk adjustment process" means the process of allocating
guaranteed acceptance program plan losses provided for in KRS 304.17A-460;
"Group market" means the health insurance market under which individuals obtain
health insurance coverage, directly or through any arrangement, on behalf of
themselves and their dependents through a group health plan or through any
arrangement other than through the individual market, or through a federal health
benefit plan or program;

"Health insurance stop-loss policy" means any policy of insurance that directly or
indirectly protects, in whole or in part, an employer who self-insures health benefits
covering any residents in Kentucky from the risk of paying benefits in excess of any
specified amount;

"Market share” means a percentage calculated by dividing an insurer's health

insurance coverage premiums in both the individual and group markets by the total
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amount of the health insurance coverage premiums in both the individual and group

markets for all insurers;

(9) "Other coverage" means coverage under any of the following:

(a) A group plan;

(b) Part A or Part B of Title XVIII of the Social Security Act, 42 U.S.C. secs.
1995c¢ et seq.;

(c) A state plan under Title XIX of the Social Security Act, or any successor
program;

(d) Continuation coverage under any COBRA continuation provisions as defined
in 42 U.S.C. sec. 300gg-91(d)(4) or under a similar program under any state
law; or

(¢) Any other health insurance coverage which is not individual health insurance
coverage; R

(10) "Premiums” means amounts paid to insurers to purchase health insurance coverage
and includes all amounts paid however denominated, including, but not limited to,
amounts indicated as being charged for administrative costs, allocated loss
adjustment expenses, reserve or other overhead costs;

(11) "Program” means the Kentucky Guaranteed Acceptance Program,;

(12) "Refund” means an amount to be paid to an insurer by the program,;

(13) "Stop-loss carrier" means any person providing health insurance stop-loss coverage;

(14) "Stop-loss premiums" means amounts paid to purchase health insurance stop-loss
coverage; and

(15) "Total actual guaranteed acceptance program plan losses” means a dollar amount
equal to the sum of the actual program plan losses of all insurers participating in the
program.

=» Section 1228. KRS 304.17A-430 is amended to read as follows:

(1) A health benefit plan shall be considered a program plan and is eligible for
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inclusion in calculating assessments and refunds under the program risk adjustment

process if it meets all of the following criteria:

(@

(®)

)

(¢)

The health benefit plan was purchased by an individual to provide benefits for
only one (1) or more of the following: the individual, the individual's spouse,
or the individual's children. Health insurance coverage provided to an
individual in the group market or otherwise in connection with a group health
plan does not satisfy this criteria even if the individual, or the individual's
spouse or parent, pays some or all of the cost of the coverage unless the
coverage is offered in connection with a group health plan that has fewer than
two (2) participants as current employees on the first day of the plan year;

An individual entitled to benefits under the health benefit plan has been
diagnosed with a high-cost condition on or before the effective date of the
individual's coverage for coverage issued on a guarantee-issue basis after July
15, 1995;

The health benefit plan imposes the maximum pre-existing condition
exclusion permitted under KRS 304.17A-200;

The individual purchasing the health benefit plan is not eligible for or covered
by other coverage; and

The individual is not a state employee eligible for or covered by the state

employee health insurance plan under KRS Chapter 18A.

Notwithstanding the provisions of subsection (1) of this section, if the total claims

paid for the high-cost condition under a program plan for any three (3) consecutive

years are less than the premiums paid under the program plan for those three (3)

consecutive years, then the following shall occur:

(@)

The policy shall not be considered to be a program plan thereafter until the
first renewal of the policy after there are three (3) consecutive years in which

the total claims paid under the policy have exceeded the total premiums paid
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for the policy and at the time of the renewal the policy also qualifies under
subsection (1) as a program plan; and

Within the last six (6) months of the third year, the insurer shall provide each
person entitled to benefits under the policy who has a high-cost condition with
a written notice of insurability. The notice shall state that the recipient may be
able to purchase a health benefit plan other than a program plan and shall also
state that neither the notice nor the individual's actions to purchase a health
benefit plan other than a program plan shall affect the individual's eligibility
for plan coverage. The notice shall be valid for six (6) months.

There is established within the guaranteed acceptance program the alternative
underwriting mechanism that a participating insurer may elect to use. An
insurer that elects this mechanism shall use the underwriting criteria that the
insurer has used for the past twelve (12) months for purposes of the program
plan requirement in paragraph (b) of subsection (1) of this section for high-
risk individuals rather than using the criteria established in KRS 304.17A-
005(24) and 304.17A-280 for high-cost conditions;

An insurer that elects to use the alternative underwriting mechanism shall
make written application to the commissionerfexeecutive-director]. Before the
insurer may implement the mechanism, the insurer shall obtain approval of the
commissionerfexecutive—direeter]. Annually thereafter, the insurer shall
obtain the commissioner'sfexeeutive-director's} approval of the underwriting
criteria of the insurer before the insurer may continue to use the alternative

underwriting mechanism.

=»Section 1229. KRS 304.17A-505 is amended to read as follows:

An insurer shall disclose in writing to a covered person and an insured or enrollee, in a

manner consistent with the provisions of KRS 304.14-420 to 304.14-450, the terms and

conditions of its health benefit plan and shall promptly provide the covered person and
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enrollee with written notification of any change in the terms and conditions prior to the

effective date of the change. The insurer shall provide the required information at the time

of enrollment and upon request thereafter.

(1) The information required to be disclosed under this section shall include a

description of:

(2)

®)
()

@

()
®

®

()

@

Covered services and benefits to which the enrollee or other covered person is

entitled;

Restrictions or limitations on covered services and benefits;

Financial responsibility of the covered person, including copayments and

deductibles;

Pﬁor authorization and any other review requirements with respect to

accessing covered services;

Where and in what manner covered services may be obtained;

Changes in covered services or benefits, including any addition, reduction, or

elimination of specific services or benefits;

The covered person's right to the following:

1. A utilization review and the procedure for initiating a utilization review,
if an insurer elects to provide utilization review;

2.  An internal appeal of a utilization review made by or on behalf of the
insurer with respect to the denial, reduction, of termination of a health
care benefit or the denial of payment for a health care service, and the
procedure to initiate an internal appeal; and

3.  An external review and the procedure to initiate the external review
process;

Measures in place to ensure the confidentiality of the relationship between an

enrollee and a health care provider;

Other information as the commissionerfexeecutive-direetor} shall require by
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administrative regulation;

() A summary of the drug formulary, including, but not limited to, a listing of the
most commonly used drugs, drugs requiring prior authorization, any
restrictions, limitations, and procedures for authorization to obtain drugs not
on the formulary and, upon request of an insured or enrollee, a complete drug
formulary; and

(k) A statement informing the insured or enrollee that if the provider meets the
insurer's enrollment criteria and is willing to meet the terms and conditions for
participation, the provider has the right to become a provider for the insurer.

The insurer shall file the information required under this section with the

departmentfoffice}.

=»Section 1230. KRS 304.17A-527 is amended to read as follows:

A managed care plan shall file with the commissionerfexeeutive-direstor} sample

copies of any agreements it enters into with providers for the provision of health
care services. The commissionerfexecutive—director] shall promulgate
administrative regulations prescribing the manner and form of the filings required.
The agreements shall include the following:
(@) A hold harmless clause that states that the provider may not, under any
circumstance, including:
1. Nonpayment of moneys due the providers by the managed care plan,
2. Insolvency of the managed care plan, or
3.  Breach of the agreement,
bill, charge, collect a deposit, seek compensation, remuneration, or
reimbursement from, or have any recourse against the subscriber, dependent
of subscriber, enrollee, or any persons acting on their behalf, for services
provided in accordance with the provider agreement. This provision shall not

prohibit collection of deductible amounts, copayment amounts, coinsurance
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amounts, and amounts for noncovered services;

A continuity of care clause that states that if an agreement between the
provider and the managed care plan is terminated for any reason, other than a
quality of care issue or fraud, the insurer shall continue to provide services
and the plan shall continue to reimburse the provider in accordance with the
agreement until the subscriber, dependent of the subscriber, or the enrollee is
discharged from an inpatient facility, or the active course of treatment is
completed, whichever time is greater, and in the case of a pregnant woman,
services shall continue to be provided through the end of the post-partum
period if the pregnant woman is in her fourth or later month of pregnancy at
the time the agreement is terminated;

A survivorship clause that states the hold harmless clause and continuity of
care clause shall survive the termination of the agreement between the
provider and the managed care plan;

A clause stating that the insurer issuing a managed care plan will, upon
request of a participating provider, provide or make available to a
participating provider, when contracting or renewing an existing contract with
such provider, the payment or fee schedules or other information sufficient to
enable the provider to determine the manner and amount of payments under
the contract for the provider's services prior fo the final execution or renewal
of the contract and shall provide any change in such schedules at least ninety
(90) days prior to the effective date of the amendment pursuant to KRS
304.17A-577; and

A clause requiring that if a provider enters into any subcontract agreement
with another provider to provide their licensed health care services to the
subscriber, dependent of the subscriber, or enrollee of a managed care plan

where the subcontracted provider will bill the managed care plan or subscriber

Page 1700 of 2553

HB039310.100-502 GA



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

10 RS HB 393/GA

or enrollee directly for the subcontracted services, the subcontract agreement
must meet all requirements of this subtitle and that all such subcontract
agreements shall be filed with the commissionerfexecutive—director] in
accordance with this subsection.

(2) An insurer that offers a health benefit plan that enters into any risk-sharing
arrangement or subcontract agreement shall file a copy of the arrangement with the
commissionerfexecutive—director]. The insurer shall also file the following
information regarding the risk-sharing arrangement:

(a) The number of enrollees affected by the risk-sharing arrangement;

(b) The health care services to be provided to an enrollee under the risk-sharing
arrangement;

(c) The nature of the financial risk to be shared between the insurer and entity or
provider, including but not limited to the mqthod of compensation; |

(d) Any administrative functions delegated by the insurer to the entity or provider.
The insurer shall describe a plan to ensure that the entity or provider will
comply with KRS 304.17A-500 to 304.17A-590 in exercising any delegated
administrative functions; and

(¢) The insurer’s oversight and compliance plan regarding the standards and
method of review.

(3) Nothing in this section shall be construed as requiring an insurer to submit the
actual financial information agreed to between the insurer and the entity or provider.
The commissionerfexeeutive-direstor] shall have access to a specific risk sharing
arrangement with an entity or provider upon request to the insurer. Financial
information obtained by the departmentfoffiee} shall be considered to be a trade
secret and shall not be subject to KRS 61.872 to 61.884.
=»Section 1231. KRS 304.17A-545 is amended to read as follows:

(1) A managed care plan shall appoint a medical director who:
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Is a physician licensed to practice in this state;

Is in good standing with the State Board of Medical Licensure;

Has not had his or her license revoked or suspended, under KRS 311.530 to
311.620;

Shall sign any denial letter required under KRS 304.17A-540; and

Shall be responsible for the treatment policies, protocols, quality assurance

activities, and utilization management decisions of the plan.

(2) The medical director shall ensure that:

(a)

()

©

CY)

Any utilization management decision to deny, reduce, or terminate a health
care benefit or to deny payment for a health care service because that service
is not medically necessary shall be made by a physician, except in the case of
a health care service rendered by a chiropractor or optometrist, that decision
shall be made respectively by a chiropractor or optometrist duly licensed in
Kentucky;

A utilization management decision shall not retrospectively deny coverage for
health care services provided to a covered person when prior approval has
been obtained from the insurer for those services, unless the approval was
based upon fraudulent, materially inaccurate, or misrepresented information
submitted by the covered person or the participating provider;

In the case of a managed care plan, a procedure is implemented whereby
participating physicians have an opportunity to review and comment on all
medical and surgical and emergency room protocols, respectively, of the
insurer and whereby other participating providers have an opportunity to
review and comment on all of the insurer's protocols that are within the
provider's legally authorized scope of practice;

The utilization management program is available to respond to authorization

requests for urgent services and is available, at 2 minimum, during normal
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working hours for inquiries and authorization requests for nonurgent health
care services; and

(e) Inthe case of a managed care plan, a covered person is permitted to choose or
change a primary care provider from among participating providers in the
provider network and, when appropriate, choose a specialist from among
participating network providers following an authorized referral, if required by
the insurer, and subject to the ability of the specialist to accept new patients.

(3) A managed care plan shall develop comprehensive quality assurance or
improvement standards adequate to identify, evaluate, and remedy problems
relating to access, continuity, and quality of health care services. These standards
shall be made available to the public during regular business hours and include:

(a) An ongoing written, internal quality assurance or improvement program;

(b) Specific written guidelines for quality of care studies and monitoring,
including attention to vulnerable populations;

(¢c) Performance and clinical outcomes-based criteria;

(d) A procedure for remedial action to correct quality problems, including written
procedures for taking appropriate corrective action;

(e) A plan for data gathering and assessment; and

(f) A peer review process.

(4) Each managed care plan shall have a process for the selection of health care

~ providers who will be on the plan's list of participating providers, with written
policies and procedures for review and approval used by the plan.

(a) The plan shall establish minimum professional requirements for participating
health care providers. An insurer may not discriminate against a provider
solely on the basis of the provider's license by the state;

(b) The plan shall demonstrate that it has consulted with appropriately qualified

health care providers to establish the minimum professional requirements;
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(c) The plan's selection process shall include verification of each health care
provider's license, history of license suspension or revocation, and liability
claims history;

(d) A managed care plan shall establish a formal written, ongoing process for the
reevaluation of each participating health care provider within a specified
number of years after the provider's initial acceptance into the plan. The
reevaluation shall include an update of the previous review criteria and an
assessment of the provider's performance pattern based on criteria such as
enrollee clinical outcomes, number of complaints, and malpractice actions.

The commissionerfexecutive-director} shall promulgate administrative regulations

to establish a uniform application form and guidelines for the evaluation and

reevaluation of health care providers, including psychologists, who will be on the
plan's list of participating providers in accordance with subsection (4) of this
section. In developing a uniform applicatioﬁ and guidelines, the departmentfoffice}
shall consider industry standards and guidelines adopted by the Council for

Affordable Quality Healthcare. The uniform application form and guidelines shall

be used by all insurers.

A managed care plan shall not use a health care provider beyond, or outside of, the

provider's legally authorized scope of practice.

=P Section 1232. KRS 304.17A-550 is amended to read as follows:

An insurer that offers a managed care plan shall offer a health benefit plan with out-

of-network benefits to every contract holder. The plan with out-of-network benefits

shall allow a covered person to receive covered services from out-of-network health
care providers without having to obtain a referral. The plan with out-of-network
benefits may require that an enrollee pre-certify selected services and pay a higher
deductible, copayment, coinsurance, excess charges and higher premium for the

out-of-network benefit plan pursuant to limits established by administrative
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regulations promulgated by the department{office}.

If the contract holder elects the out-of-network offering required under subsection
(1) of this section, the insurer shall provide each enrollee with the opportunity at the
time of enrollment and during the annual open enrollment period, to enroll in the
out-of-network option. If the contract holder elects the out-of-network offering
required under subsection (1) of this section, the insurer and the contract holder
shall provide written notice of the benefit plan with out-of-network benefits to each
enrollee in a plan and shall include in that notice a detailed explanation of the
financial costs to be incurred by an enrollee who selects the plan.

The requirement of this section shall not apply to an insurer contract which offers a
managed care plan that provides health care services solely to Medicaid or Medicare
recipients.

Managed care plans currently licensed and doing business in Kentucky that do not
yet offer benefit plans with out-of-network benefits must develop and offer those
plans within three hundred sixty-five (365) days of April 10, 1998.

=P Section 1233. KRS 304.17A-560 is amended to read as follows:

No insurance contract with a provider shall contain a most-favored-nation provision
except where the commissionerfexecutive—director] determines that the market
share of the insurer is nominal.

Nothing in this section shall be construed to prohibit a health insurer and a prdvider
from negotiating payment rates and performance-based contract terms that would
result in the health insurer receiving a rate that is as favorable, or more favorable,
than the rates negotiated between a provider and other health insurance issuers.

=» Section 1234. KRS 304.17A-565 is amended to read as follows:

The commissioner{e*ee&ﬁve—@eeter—}'shall enforce the provisions of KRS 304.17A-500

to 304.17A-570 and shall adopt administrative regulations necessary to carry out the

provisions of KRS 304.17A-500 to 304.17A-570.
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=» Section 1235. KRS 304.17A-600 is amended to read as follows:

As used in KRS 304.17A-600 to 304.17A-633:

(1)

@

€)

)

)

(6)

(a) "Adverse determination" means a determination by an insurer or its designee
that the health care services furnished or proposed to be furnished to a covered
person are:

1.  Not medically necessary, as determined by the insurer, or its designee or
experimental or investigational, as determined by the insurer, or its
designee; and

2.  Benefit coverage is therefore denied, reduced, or terminated.

(b) "Adverse determination” does not mean a determination by an insurer or its
designee that the health care services furnished or proposed to be furnished to
a covered person are specifically limited or excluded in the covered person's
health benefit plan;

"Authorized person” means a parent, guardian, or other person authorized to act on

behalf of a covered person with respect to health care decisions;

"Concurrent review" means utilization review conducted during a covered person's

course of treatment or hospital stay;

"Covered person" means a person covered under a health benefit plan;

"External review" means a review that is conducted by an independent review entity

which meets specified criteria as established in KRS 304.17A-623, 304.17A-625,

and 304.17A-627,

"Health benefit plan" means the document evidencing and setting forth the terms

and conditions of coverage of any hospital or medical expense policy or certificate;

nonprofit hospital, medical-surgical, and health service corporation contract or
certificate; provider sponsored  integrated health delivery network policy or

certificate; a self-insured policy or certificate or a policy or certificate provided by a

multiple employer welfare arrangement, to the extent permitted by ERISA; health
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maintenance organization contract; or any health benefit plan that affects the rights
of a Kentucky insured and bears a reasonable relation to Kentucky, whether
delivered or issued for delivery in Kentucky, and does not include policies covering
only accident, credit, dental, disability income, fixed indemnity medical expense
reimbursement policy, long-term care, Medicare supplement, specified disease,
vision care, coverage issued as a supplement to liability insurance, insurance arising
out of a workers' compensation or similar law, automobile medical-payment
insurance, insurance under which benefits are payable with or without regard to
fault and that is statutorily required to be contained in any liability insurance policy
or equivalent self-insurance, student health insurance offered by a Kentucky-
licensed insurer under written contract with a university or college whose students it
proposes to insure, medical expense reimbursement policies specifically designed to
fill gaps in primary coverage, coinsurance, or deductibles and provided under a
separate pélicy, certificate, or contract, or coverage supplemental to the coverage
provided under Chapter 55 of Title 10, United States Code; or limited health service
benefit plans; and for purposes of KRS 304.17A-600 to 304.17A—633 includes
short-term coverage policies;

"Independent review entity" means an individual or organization certified by the
departmentfofhiee] to perform external reviews under KRS 304.17A-623, 304.17A-
625, and 304.17A-627,

"Insurer" means any of the following entities authorized to issue health benefit plans
as defined in subsection (6) of this section: an insurance company, health
maintenance organization; self-insurer or multiple employer welfare arrangement
not exempt from state regulation by ERISA; provider-sponsored integrated health
delivery network; self-insured employer-organized association; nonprofit hospital,
medical-surgical, or health service corporation; or any other entity authorized to

transact health insurance business in Kentucky;
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"Internal appeals process" means a formal process, as set forth in KRS 304.17A-
617, established and maintained by the insurer, its designee, or agent whereby the
covered person, an authorized person, or a provider may contest an adverse
determination rendered by the insurer, its designee, or private review agent;
"Nationally recognized accreditation organization" means a private nonprofit entity
that sets national utilization review and internal appeal standards and conducts
review of insurers, agents, or independent review entities for the purpose of
accreditation or certification. Nationally recognized accreditation organizations
shall include the National Committee for Quality Assurance (NCQA), the American
Accreditation Health Care Commission (URAC), the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO), or any other organization
identified by the departmentfoffice};

"Private review agent” or "agent" means a person or entity performing utilization
review that is either affiliated with, under contract with, or acting on behalf of any
insurer or other person providing or administering health benefits to citizens of this
Commonwealth. "Private review agent" or "agent" does not include an independent
review entity which performs external review of adverse determinations;
"Prospective review" means utilization review that is conducted prior to a hospital
admission or a course of treatment;

"Provider” shall have the same meaning as set forth in KRS 304.17A-005;
"Qualified personnel” means licensed physician, registered nurse, licensed practical
nurse, medical records technician, or other licensed medical personnel who through
training and experience shall render consistent decisions based on the review
criteria;

"Registration" means an authorization issued by the departmentfoffice} to an
insurer or a private review agent to conduct utilization review;

"Retrospective review" means utilization review that is conducted after health care
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services have been provided to a covered person. "Retrospective review" does not
include the review of a claim that is limited to an evaluation of reimbursement
levels, or adjudication of payment;
(a) "Urgent care" means health care or treatment with respect to which the
application of the time periods for making nonurgent determination:
1.  Could seriously jeopardize the life or health of the covered person or the
ability of the covered person to regain maximum function; or
2. In the opinion of a physician with knowledge of the covered person’s
medical condition, would subject the covered persdn to severe pain that
cannot be adequately managed without the care or treatment that is the
subject of the utilization review; and
(b) "Urgent care" shall include all requests for hospitalization and outpatient
surgery;
"Utilization review" means a review of the medical necessity and appropriateness of
hospital resources and medical services given or proposed to be given to a covered
person for purposes of determining the availability of payment. Areas of review
include concurrent, prospective, and retrospective review; and
"Utilization review plan” means a description of the procedures governing
utilization review activities performed by an insurer or a private review agent.
=» Section 1236. KRS 304.17A-607 is amended to read as follows:
An insurer or private review agent shall not provide or perform utilization reviews
without being registered with the departmentioffice]. A registered insurer or private
review agent shall:
(a) Have available the services of sufficient numbers of registered nurses, medical
records technicians, or similarly qualified persons supported by licensed
physicians with access to consultation with other appropriate physicians to

carry out its utilization review activities;
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Ensure that only licensed physicians shall:

1. Make a utilization review decision to deny, reduce, limit, or terminate a
health care benefit or to deny, or reduce payment for a health care
service because that service is not medically necessary, experimental, or
investigational except in the case of a health care service rendered by a
chiropractor or optometrist where the denial shall be made respectively
by a chiropractor or optometrist duly licensed in Kentucky; and

2.  Supervise qualified personnel conducting case reviews;

Have available the services of sufficient numbers of practicing physicians in

appropriate specialty areas to assure the adequate review of medical and

surgical specialty and subspecialty cases;

Not disclose or publish individual medical records or any other confidential

medical information in the performance of utilization review activities except

as provided in the Health Insurance Portability and Accountability Act,

Subtitle F, secs. 261 to 264 and 45 C.F.R. secs. 160 to 164 and other

applicable laws and administrative regulations;

Provide a toll free telephone line for covered persons, authorized persons, and

providers to contact the insurer or private review agent and be accessible to

covered persons, authorized persons, and providers for forty (40) hours a week
during normal business hours in this state;

Where an insurer, its agent, or private review agent provides or performs

utilization review, be availabie to conduct utilization review during normal

business hours and extended hours in this state on Monday and Friday through

6:00 p.m., including federal holidays;

Provide decisions to covered persons, authorized persons, and all providers on

appeals of adverse determinations and coverage denials of the insurer or

private review agent, in accordance with this section and administrative
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regulations promulgated in accordance with KRS 304.17A-609;
Except for retrospective review of an emergency admission where the covered
person remains hospitalized at the time the review request is made, which
shall be considered a concurrent review, provide a utilization review decision
relating to urgent and nonurgent care in accordance with 29 C.F.R. Part 2560,
including the timeframes and written notice of the decision. A written notice
in electronic format, including e-mail or facsimile, may suffice for this
purpose where the covered person, authorized person, or provider has agreed
in advance in writing to receive such notices electronically and shall include
the required elements of subsection (j) of this section;

Provide a utilization review decision within twenty-four (24) hours of receipt

of a request for review of a covered person's continued hospital stay and prior

to the time when a previous authorization for hospital care will expire;

Provide written notice of review decisions to the covered person, authorized

person, and providers. An insurer or agent that denies coverage or reduces

payment for a treatment, procedure, drug that requires prior approval, or
device shall include in the written notice:

1. A statement of the specific medical and scientific reasons for denial or
reduction of payment or identifying that provision of the schedule of
benefits or exclusions that demonstrates that coverage is not available;

2. The state of licensure, medical license number, and the title of the
reviewer making the decision;

3.  Except for retrospective review, a description of alternative benefits,
services, or supplies covered by the health benefit plan, if any; and

4. Imstructions for initiating or complying with the insurer's internal appeal
procedure, as set forth in KRS 304.17A-617, stating, at a minimum,

whether the appeal shall be in writing, and any specific filing
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procedures, including any applicable time limitations or schedules, and
the position and phone number of a contact person who can provide
. additional information;

(k) Afford participating physicians an opportunity to review and comment on all
medical and surgical and emergehcy room protocols, respectively, of the
insurer and afford other participating providers an opportunity to review and
comment on all of the insurer's protocols that are within the provider's legally
authorized scope of practice; and

() Comply with its own policies and procedures on file with the
departmentioffice] or, if accredited or certified by a nationally recognized
accrediting entity, comply with the utilization review standards of that
accrediting entity where they are comparable and do not conflict with state
law.

The insurer's failure to make a determination and provide written notice within the
time frames set forth in this section shall be deemed to be an adverse determination
by the insurer for the purpose of initiating an internal appeal as set forth in KRS
304.17A-617. This provision shall not apply where the failure to make the
determination or provide the notice results from circumstances which are
documented to be beyond the insurer's control.

An insurer or private review agent shall submit a copy of any changes to its

utilization review policies or procedures to the departmentfetfice}l. No change to

policies and procedures shall be effective or used until after it has been filed with
and approved by the commissionerfexecutive-director].

A private review agent shall provide to the departmentfoffice} the names of the

entities for which the private review agent is performing utilization review in this

state. Notice shall be provided within thirty (30) days of any change.

=» Section 1237. KRS 304.17A-609 is amended to read as follows:
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The departmentfoffice} shall promulgate emergency administrative regulations regarding

utilization review and internal appeal, including the specification of information required

of insurers and private review agents which shall, at 2 minimum, include:

(1)

@)

€)

4)

©)

(6)

A utilization review plan that contains all information utilized for conducting

preadmission, admission, readmission review, preauthorization, continued stay

authorization, and retrospective review and which, for each type of review,
includes:

(a) Utilization review policies and procedures to evaluate proposed or delivered
medical services;

(b) Time frames for review;

(c) A written summary describing the review process and required forms;

(d) Documentation that actively practicing providers with appropriate
qualifications are involved in the development or adoption of utilization
review criteria reiating to specialty and subspecialty areas; ‘

(¢) Descriptions and names of review criteria upon which utilization review
decisions are based; and

(f) Additional standards, if any, for the consideration of special circumstances;

The type and qualifications of the personnel either employed or under contract to

perform utilization review;

Assurance that a toll-free line will be provided that covered persons, authorized

persons, and providers may use to contact the insurer or private review agent;

The policies and procedures to ensure that a representative of the insurer or private

review agent shall be reasonably accessible to covered persons, authorized persons,

and providers at least forty (40) hours per week during normal business hours;

The policies and procedures to ensure that all applicable state and federal laws to

protect the confidentiality of individual medical records are followed;

A copy of the materials designed to inform covered persons, authorized persons,
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and providers of the toll-free number and the requirements of the utilization review
plan;

A list of the entities for which the private review agent is performing utilization
review in this state; and

Evidence of compliance or the ability to comply with the requirements and
procedures established regarding utilization review and the administrative
regulations promulgated thereunder.

In lieu of disclosing information specified in subsection (1) of this section, an
insurer or private review agent may submit to the departmentfoffice] evidence of
accreditation or certification, if any, with a nationally recognized accreditation
organization that oversees the information described in subsections (1) to (8) of this
section, provided that the departmentfoffice} may still require the information in
subsection (8) of this section or other information to demonstrate compliance with
the requirements of this section and KRS 304.17A-600, 304.17A-607, 304.17A-
613, 304.17A-617, 304.17A-623, and 304.17A-625 not covered by the standards of
the nationally recognized accreditation organization, as well as basic information
necessary for the department{effiee} to contact the insurer or private review agent.
Nothing in this subsection shall be construed to prohibit or in any way limit the
department's{office's} authority to require the submission of information specified
in subsections (1) to (8) of this section or any other information the
departmentfeffice} deems necessary for purposes of investigating a complaint that
the insurer or private review agent is not in compliance with KRS 304.17A-600 to
304.17A-633.

=» Section 1238. KRS 304.17A-613 is amended to read as follows:

The departmentloffice] shall, through the promulgation of emergency
administrative regulations, develop a process:

(a) For the review of applications for registration of insurers or private review
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agents seeking to conduct utilization reviews;

For the review of applications for insurers or private review agents seeking
registration renewal to continue as a utilization review entity;

Ensuring that no registration shall be approved unless the
commissionerfexecutive—director] has documentation or findings that all
applicants seeking registration or renewal to conduct utilization review are in
compliance with the requirements and procedures established regarding
utilization review, and as to renewals, have complied with KRS 304.17A-600
to 304.17A-633 and administrative regulations promulgated to enforce and to
administer KRS 304.17A-600 to 304.17A-633; and

Establishing fees for applications and renewals in an amount sufficient to pay
the administrative costs of the program and any other costs associated with
carrying out the provisions of KRS 304.17A-600, 304.17A-603, 304.17A-605,
304.17A-607, 304.17A-609, 304.17A-611, 304.17A-613, and 304.17A-615.

The registration issued in accordance with this section expires on the second

anniversary of the effective date unless it is renewed.

The registration issued under this section is not transferable.

The commissionerfexecutive-direstor] may revoke or suspend the utilization review

registration of any insurer or private review agent who does not comply with the

requirements and procedures established regarding utilization review or any

administrative regulations promulgated thereunder.

The department]office} shall establish reporting requirements to:

(2)
®)

Evaluate the effectiveness of insurers and private review agents; and
Determine if the utilization review plans are in compliance with the
requirements and procedures established regarding utilization review and

applicable administrative regulations.

(6) Upon request of any provider, authorized person, or covered person whose care is
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subject to review, the departmentfoffice} shall provide copies of policies or

procedures of any insurer or private review agent that has been issued a registration

by the departmentfoffice} to conduct review in this state.

Notwithstanding any provision to the contrary, an insurer or private review agent

registered and in good standing under the provisions of KRS 211.461 to 211.466,

prior to July 14, 2000, shall be deemed in compliance with requirements and

procedures established in KRS 304.17A-600 to 304.17A-633 regarding utilization
review and registered accordingly.

Upon receipt of written complaints from covered persons, authorized persons, or

providers stating that an insurer or a private review agent has failed to perform a

review in accordance with the utilization review plan or the requirements and

procedures established regarding utilization review, or administrative regulations
promulgated thereunder, the commissionerfexecutive-director] shall:

(a) Send a copy of the complaint to the insurer or the private review agent within
ten (10) days of receipt of the complaint, and require that any written reply be
sent to the commissionerfexeeutive-direster]} within ten (10) days; and

(b) - Review the complaint and any written reply received from the insurer or
private review agent within the time frames set forth in paragraph (a) of this
subsection and make a recommendation to the insurer or private review agent
and the covered person, authorized person, or provider.

The commissionerfexecutive-direetor} shall consider complaints before issuing or

renewing any registration or renewal of a registration to an insurer or a private

review agent.

Notwithstanding any provision in this section to the contrary, the

departmentfoffice} shall accept accreditation or certification by a nationally

recognized accreditation organization‘as sufficient documentation or finding for

purposes of subsections (1) and (5) of this section that the insurer or private review
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agent meets the application requirements for registration or renewal. Insurers or
private review agents accredited or certified by a nationally recognized accreditation
organization shall be deemed compliant with the utilization review and internal
appeals requirements of this section and KRS 304.17A-600, 304.17A-607,
304.17A-609, 304.17A-617, 304.17A-623, and 304.17A-625 and administrative
regulations to the extent the standards of such nationally recognized accreditation
organization sufficiently meet these requirements. The departmentfoffice] shall
have a simplified process in administrative regulations for insurers and private
review agents to register using accreditation or certification and shall limit any
additional documentation only for demonstrating compliance with requirements in
this section and KRS 304.17A-600, 304.17A-607, 304.17A-609, 304.17A-617,
304.17A-623, and 304.17A-625 not met by the standards of a nationally recognized
accreditation organization.

< Section 1239. KRS 304.17A-617 is amended to read as follows:

Every insurer shall have an internal appeal process to be utilized by the insurer or its
designee, consistent with this section and KRS 304.17A-619 and which shall be
disclosed to covered persons in accordance with KRS 304.17A-505(1)g). An
insurer shall disclose the availability of the internal process to the covered person in
the insured's timely notice of an adverse determination or notice of a coverage
denial which meets the requirements set forth in KRS 304.17A-607(1)(j). For
purposes of this section, "coverage denial" means an insurer's determination that a
service, treatment, drug, or device is specifically limited or excluded under the
covered person's health benefit plan. Where a coverage denial is involved, in
addition to stating the reason for the coverage denial, the required notice shall
contain instructions for filing a request for internal é,ppeal.

The internal appeals process may be initiated by the covered person, an authorized

person, or a provider acting on behalf of the covered person. The internal appeals
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process shall include adequate and reasonable procedures for réview and resolution

of appeals concerning adverse determinations made under utilization review and of

éoverage denials, including procedures for reviewing appeals from covered persons
whose medical conditions reqxﬁre expedited review. At a minimum, these
procedures shall include the following:

(@) Insurers or their designees shall provide decisions to covered persons,
authorized persons, and providers on internal appeals of adverse
determinations or coverage denials within thirty (30) days of receipt of the
request for internal appeal;

(b) Insurers or their designees shall render a decision not later than three (3)
business days after receipt of the request for an expedited appeal of either an
adverse determination or a coverage denial. An expedited appeal is deemed
necessary when a covered person is hospitalized or, in the opinion of the
treating provider, review under a standard time frame could, in the absence of
immediate medical attention, result in any of the following:

1. Placing the health of the covered person or, with respect to a pregnant
woman, the health of the covered person or the unborn child in serious
jeopardy;

2.  Serious impairment to bodily functions; or

3.  Serious dysfunction of a bodily organ or part;

(c) Internal appeal of an adverse determination shall only be conducted by a
licensed physician who did not participate in the initial review and denial.
However, in the case of a review involving a medical or surgical specialty or
subspecialty, the insurer or agent shall, upon request by a covered person,
authorized person, or provider, utilize a board eligible or certified physician in
the appropriate specialty or subspecialty area to conduct the internal appeal;

(d) Those portions of the medical record that are relevant to the internal appeal, if
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authorized by the covered person and in accordance with state or federal law,

shall be considered and providers given the opportunity to present additional

information;

() In addition to any previous notice required under KRS 304.17A-607(1)(j), and
to facilitate expeditious handling of a request for external review of an adverse
determination or a coverage denial, an insurer or agent that denies, limits,
reduces, or terminates coverage for a treatment, procedure, drug, or device for
a covered person shall provide the covered person, authorized person, or
provider acting on behalf of the covered person with an internal appeal
determination letter that shall include: ’

1. A statement of the specific medical and scientific reasons for denying
coverage or identifying that provision of the schedule of benefits or
exclusions that demonstrates that coverage is not available;

2. The state of licensuré, medical license number, and the title of the
person making the decision;

3.  Except for retrospective review, a description of alternative benefits,
services, or supplies covered by the health benefit plan, if any; and

4. Instructions for initiating an external review of an adverse
determination, or filing a request for review with the departmentfeffice}
if a coverage denial is upheld by the insurer on internal appeal.

(3) The departmentfoffice} shall establish and maintain a system for receiving and
reviewing requests for review of coverage denials from covered persons, authorized
persons, and providers. For purposes of this subsection, "coverage denials" shall not
include an adverse determination as defined in KRS 304.17A-600 or subsequent
denials arising from an adverse determination.

(a) On receipt of a written request for review of a coverage denial from a covered

person, authorized person, or provider, the departmenfieffice} shall notify the
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insurer which issued the denial of the request for review and shall call for the

insurer to respond to the departmentfeffice} regarding the request for review

within ten (10) business days of receipt of notice to the insurer.

Within ten (10) business days of receiving the notice of the request for review

from the departmentfoffiee}, the insurer shall provide to the

departmentfoffiee] the following information:

1.  Confirmation as to whether the person who received or sought the health
service for which coverage was denied was a covered person under a
health benefit plan issued by the insurer on the date the service was
sought or denied;

2. Confirmation as to whether the covered person, authorized person, or
provider has exhausted his or her rights under the insurer's appeal

process under this section; and

3. The reason for the coverage denial, including the specific limitation or

exclusion of the health benefit plan demonstrating that coverage is not

available.
In addition to the information described in paragraph (b) of this subsection,
the insurer and the covered person, authorized person, or provider shall
provide to the departmentfoffice] any information requested by the
departmentfoffiee} that is germane to its review.
On the receipt of the information described in paragraphs (b) and (c) of this
subsection, unless the departmentfoffice} is not able to do so because making
a determination requires resolution of a medical issue, it shall determine
whether the service, treatment, drug, or device is specifically limited or
excluded under the terms of the covered person's health benefit plan. If the
departmentioffice] determines that the treatment, service, drug, or device is
not specifically limited or excluded, it shall so notify the insurer, and the
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insurer shall either cover the service, or afford the covered person an
opportunity for external review under KRS 304.17A-621, 304.17A-623, and
304.17A-625, where the conditions precedent to the review are present. If the
departmentfoffice} notifies the insurer that the treatment, service, drug, or
device is specifically limited or excluded in the health benefit plan, the insurer
is not required to cover the service or afford the covered person an external
review.

(e) An insurer shall be required to cover the treatment, service, drug, or device
that was denied or provide notification of the right to external review in
accordance with paragraph (d) of this subsection whether the covered person
has disenrolled or remains enrolled with the insurer.

(f) If the covered person has disenrolled with the insurer, the insurer shall only be
required to provide the treatment., service, drug, or device that was denied for

a period not to exceed thirty (30) days, or provide the covered person the
opportunity for external review.

=»Section 1240. KRS 304.17A-621 is amended to read as follows:

The Independent External Review Program is hereby established in the
departmentfoffiee}. The program shall provide covered persons with a formal,
independent review to address disagreements between the covered person and the covered
person's insurer regarding an adverse determination made by the insurer, its designee, or a
private review agent. This section and KRS 304.17A-623 and 304.17A-625 establish
requirements and procedures governing external review and independent review entities.
=»Section 1241. KRS 304.17A-623 is amended to read as follows:
(1) Every insurer shall have an external review process to be utilized by the insurer or
its designee, consistent with this section and which shall be disclosed to covered
persons in accordance with KRS 304.17A-505(1)(g). An insurer, its designee, or

agent shall disclose the availability of the external review process to the covered

Page 1721 of 2553
HB039310.100-502 ~ GA



10

11

12

13

14

15

16

17

18

19

20

©21

22

23

24

25

26

27

@

&)

4)

10 RS HB 393/GA

person in the insured's timely notice of an adverse determination or notice of a
coverage denial as set forth in KRS 304.17A-607(1)(j) and in the denial letter
required in KRS 304.17A-617(1) and (2)(e). For purposes of this section "coverage
denial" means an insurer's determination that a service, treatment, drug, or device is
specifically limited or excluded under the covered person's health benefit plan.

A covered person, an authorized person, or a provider acting on behalf of and with

the consent of the covered person, may request an external review of an adverse

determination rendered by an insurer, its designee, or agent.

The insurer shall provide for an external review of an adverse determination if the

following criteria are met:

(a) The insurer, its designee, or agent has rendered an adverse determination;

(b) The covered person has completed the insurer's internal appeal process, or the
insurer has failed to make a timely determination or notification as set forth in
KRS 304.17A-619(2). The insurer and the covered person may however,
jointly agree to waive the internal appeal requirement;

(c) The covered person was enrolled in the health benefit plan on the date of
service or, if a prospective denial, the covered person was enrolled and
eligible to receive covered benefits under the health benefit plan on the date
the proposed service was requested; and

(d) The entire course of treatment or service will cost the covered person at least
one hundred dollars ($100) if the covered person had no insurance.

The covered person, an authorized person, or a provider with consent of the covered

person shall submit a request for external review to the insurer within sixty (60)

days, except as set forth in KRS 304.17A-619(1), of receiving notice that an adverse

determination has been timely rendered under the insurer's internal appeal process.

As part of the request, the covered person shall provide to the insurer or its designee

written consent authorizing the independent review entity to obtain all necessary
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medical records from both the insurer and any provider utilized for review purposes

regarding the decision to deny, limit, reduce or terminate coverage.

The covered person shall be assessed a one (1) time filing fee of twenty-five dollars

($25) to be paid to the independent review entity and which may be waived if the

independent review entity determines that the fee creates a financial hardship on the

covered person. The fee shall be refunded if the independent review entity finds in
favor of the covered person.

A covered person shall not be afforded an extemal review of an adverse

determination if:

(a) The subject of the covered person's adverse determination has previously gone
through the external review process and the independent review entity found
in favor of the insurer; and

(b) No relevant new clinical information has been submitted to the insurer since
the independent review entity found in favor of the insurer. |

The departmentfoffiee} shall establish a system for each insurer to be assigned an
independent review entity for external reviews. The system established by the
departmentfoffiee} shall be prospective and shall require insurers to utilize
independent review entities on a rotating basis so that an insurer does not have the
same independent review entity for two (2) consecutive external reviews. The
department{office} shall contract with no less than two (2) independent review
entities.

(a) If a dispute arises between an insurer and a covered person regarding the
covered person's right to an external review, the covered person may file a
complaint with the departmentfoffice}. Within five (5) days of receipt of the
complaint, the departmentfoffice}] shall render a decision and may direct the
insurer to submit the dispute to an independent review entity for an external

review if it finds:
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1.  The dispute involves denial of coverage based on medical necessity or
the service being experimental or investigational; and
2.  All of the requirements of subsection (3) of this section have been met.
(b) The complaint process established in this section shall be separate and distinct
from, and shall in no way limit other grievance or complaint processes
available to consumers under other provisions of the KRS or duly
promulgated administrative regulations. This complaint process shall not
limit, alter, or supplant the mechanisms for appealing coverage denials
established in KRS 304.17A-617.
The external review process shall be confidential and shall not be subject to KRS
61.805 to 61.850 and KRS 61.870 to 61.884.
External reviews shall be conducted in an expedited manner by the independent
review entity if the covered person is hospitalized, or if, in the opinion of the
treating provider, review under the standard time frame could, in the absence of
immediate medical attention, result in any of the following:
(a) Placing the health of the covered person or, with respect to a pregnant woman,
the health of the covered person or her unborn child in serious jeopardy;
(b) Serious impairment to bodily functions; or
(c) Serious dysfunction of a bodily organ or part.
Requests for expedited external review, shall be forwarded by the insurer to the
independent review entity within twenty-four (24) hours of receipt by the insurer.
For expedited external review, a determination shall be made by the independent
review entity within twenty-four (24) hours from the receipt of all information
required from the insurer. An extension of up to twenty-four (24) hours may be
allowed if the covered person and the insurer or its designee agree. The insurer or
its designee shall provide notice to the independent review entity and to the covered

person, by same-day communication, that the adverse determination has been
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assigned to an independent review entity for expedited review.

External reviews which are not expedited shall be conducted by the independent

review entity and a determination made within twenty-one (21) calendar days from

the receipt of all information required from the insurer. An extension of up to

fourteen (14) calendar days may be allowed if the covered person and the insurer are

in agreement.

= Section 1242. KRS 304.17A-625 is amended to read as follows:

In making its decision, an independent review entity conducting the external review

shall take into account all of the following:

(2)

(b)

(©)

Information submitted by the insurer, the covered person, the authorized

person, and the covered person's provider, including the following:

1.  The covered person's medical records;

2.  The standards, criteria, and clinical rationale used by the insurer to make
its decision; and

3.  The insurer's health benefit plan;

Findings, studies, research, and other relevant documents of government

agencies and nationally recognized organizations, including the National

Institutes of Health, or any board recognized by the National Institutes of

Health, the National Cancer Institute, the National Academy of Sciences, and

the United States Food and Drug Administration, the Centers for Medicare &

Medicaid Services of the United States Department of Health and Human

Services, and the Agency for Health Care Research and Quality; and

Relevant findings in peer-reviewed medical or scientific literature, published

opinions of nationally recognized medical specialists, and clinical guidelines

adopted by relevant national medical societies.

(2) The independent review entity shall base its decision on the information submitted

under subsection (1) of this section. In making its decision, the independent review
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entity shall consider safety, appropriateness, and cost effectiveness.

The insurer shall provide any coverage determined by the independent review entity

to be medically necessary. The independent review entity shall not be permitted to

allow coverage for services specifically limited or excluded by the insurer in its

health benefit plan. The decision shall apply only to the individual covered person's

external review.

Nothing in this section shall be construed as requiring an insurer to provide

coverage for out of network services, procedures, or tests, except as set forth in

KRS 304.17A-515(1)(c) and 304.17A-550.

The insurer shall be responsible for the cost of the external review.

The independent review entity shall provide to the covered person, treating

provider, insurer, and the departmentfeffiee} a decision which shall include:

(a) The findings for either the insurer or covered person regarding each issue
under review;

(b) The proposed service, treatment, drug, device, or supply for which the review
was performed;

(c) The relevant provisions in the insurer's health benefit plan and how applied;
and

(d) The relevant provisions of any nationally recognized and peer-reviewed
medical or scientific documents used in the external review.

The decision of the independent review entity shall not be made solely for the

convenience of the insurer, the covered person, or the provider.

Consistent with the rules of evidence, a written decision prepared by an independent

review entity shall be admissible in any civil action related to the adverse

determination. The independent review entity's decision shall be presumed to be a

scientifically valid and accurate description of the state of medical knowledge at the

time it was written.
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The decision of the independent review entity shall be binding on the insurer with
respect to that covered person. Failure of the insurer to provide coverage as required
by the independent review entity shall:

(a) Be a violation of the insurance code of a nature sufficient to warrant the
commissionerfexecutive-director} revoking or suspending the insurer's license
or certificate of authority; and

(b) Constitute an unfair claims settlement practice as set forth in KRS 304.12-
230.

Failure to provide coverage as required by the independent review entity shall also
subject the insurer to the provisions of KRS 304.99-010 and 304.99-020 and require
the insurer to pay the claim that was the subject of the external review, without need
for the covered person or authorized person to further establish a right as to the
payment amount. Reasonable attorney fees associated with the actions of the
insured necessary to collect amounts owed the covered person shall be assessed
against and borne by the insurer.

The insurer shall implement the decision of the independent review entity whether

the covered person has disenrolled or remains enrolled with the insurer.

If the covered person has been disenrolled with the insurer, the insurer shall only be

required to provide the treatment, service, drug, or device that was previously

denied by the insurer, its agent, or designee and later approved by the independent
review entity for a period not to exceed thirty (30) days.

Within thirty (30) days of the decision in favor of the covered person by the

independent review entity, the insurer shall provide written notification to the

departmentfoffice} that the decision has been implemented in accordance with this
section.

An independent review entity and any medical specialist the entity utilizes in

conducting an external review shall not be liable in damages in a civil action for
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injury, death, or loss to person or property and is mot subject to professional
disciplinary action for making, in good faith, any finding, conclusion, or
determination required to complete the external review. This subsection does not
grant immunity from civil liability or professional disciplinary action to an
independent review entity or medical specialist for an action that is outside the
scope of authority granted in KRS 304.17A-621, 304.17A-623, and 304.17A-625.

Nothing in KRS 304.17A-600 to 304.17A-633 shall be construed to create a cause

of action against any of the following:

(a) An employer that provides health care benefits to employees through a health
benefit plan;

(b) A medical expert, private review agent, or independent review entity that
participates in the utilization review, internal appeal, or external review
addressed in KRS 304.17A-600 to 304.17A-633; or

(c) An insurer or provider acting in good faith and in accordance with any
finding, conclusion, or determination of an Independent Review Entity acting
within the scope of authority set forth in KRS 304.17A-621, 304.17A-623,
and 304.17A-625.

The covered person, insurer, or provider in the external review may submit written

complaints to the department{effice] regarding any independent review entity's

actions believed to be an inappropriate application of the requirements set forth in

KRS 304.17A-621, 304.17A-623, and 304.17A-625. The departmentfeffice] shall

promptly review the complaint, and if the department{effice} detérmines that the

actions of the independent review entity were inappropriate, the departmentfoffice}
shall take corrective measures, including decertification or suspension of the
independent review entity from further participation in external reviews. The
department'sfoffice’s]} actions shall be subject to the powers and administrative
procedures set forth in subtitle 17A of KRS Chapter 304.
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2> Section 1243. KRS 304.17A-627 is amended to read as follows:

To be certified as an independent review entity under this chapter, an organization

shall submit to the departmentfoffice] an application on a form required by the

departmentloffice}. The application shall include the following:

@

(b)

©

@

(e)

®

®

The name of each stockholder or owner of more than five percent (5%) of any
stock or options for an applicant;

The name of any bolder of bonds or notes of the applicant that exceeds one
hundred thousand dollars ($100,000);

The name and type of business of each corporation or other organization that
the applicant controls or with which it is affiliated and the nature and extent of
the affiliation or control;

The name and a biographical sketch of each director, officer, and executive of
the applicant and any entity listed under paragraph (c) of this subsection and a
description of any relationship the named individual has with an insurer as
defined in KRS 304.17A-600 or a provider of health care services;

The percentage of the applicant's revenues that are anticipated to be derived
from independent reviews;

A description of the minimum qualifications employed by the independent
review entity to select health care professionals to perform external review,
their areas of expertise, and the medical credentials of the health care
professionals currently available to perform external reviews; and

The procedures to be used by the independent review entity in making review

determinations.

If at any time there is a material change in the information included in the

application, provided for in subsection (1) of this section, the independent review

entity shall submit updated information to the departmentfoffice}.

(3) An independent review entity shall not be a subsidiary of, or in ény way affiliated
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with, or owned, or controlled by an insurer or a trade or professional association of

payors.

An independent review entity shall not be a subsidiary of, or in any way affiliated

with, or owned, or controlled by a trade or professional association of providers.

Health care professionals who are acting as reviewers for the independent review

entity shall hold in good standing a nonrestricted license in a state of the United

States.

Health care professionals who are acting as reviewers for the independent review

entity shall hold a current certification by a recognized American medical specialty

board or other recognized health care professional boards in the area appropriate to

the subject of the review, be a specialist in the treatment of the covered person's

medical condition under review, and have actual clinical experience in that medical

condition.

The independent review entity shall have a quality assurance mechanism to ensure

the timeliness and quality of the review, the qualifications and independence of the

physician reviewer, and the confidentiality of medical records and review material.

Neither the independent review entity nor any reviewers of the entity, shall have any

material, professional, familial, or financial conflict of interest with any of the

followiﬁg:

(a) The insurer involved in the review;

(b) Any officer, director, or management employee of the insurer;

(¢c) The provider proposing the service or treatment or any assqciated independent
practice association;

(d) The institution at which the service or treatment would be provided;

(e) The development or manufacture of the principal drug, device, procedure, or
other therapy proposed for the covered person whose treatment is under
review; or
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(f) The covered person.

(9) As used in this section, "conflict of interest" shall not be interpreted to include:

(a) A contract under which an academic medical center or other similar medical
center provides health care services to covered persons, except for academic
medical centers that may provide the service under review;

(b) Provider affiliations which are limited to staff privileges; or

(c) A specialist reviewer's relationship with an insurer as a contracting health care
provider, except for a specialist reviewer proposing to provide the service
under review.

(10) On an annual basis, the independent review entity shall report to the
departmentfoffice} the following information:

(a) The number of independent review decisions in favor of covered persons;

(b) The number of independent review decisions in favor of insurers;

(c) The average turnaround time for an independent review decision;

(d) The number of cases in which the independent review entity did not reach a
decision in the time specified in statute or administrative regulation; and

(e) The reasons for any delay.

»»Section 1244. KRS 304.17A-629 is amended to read as follows:

The commissionerfexecutive—director} shall promulgate administrative regulations to
implement the provisions of KRS 304.17A-621, 304.17A-623, 304.17A-625, 304.17A-
627, 304.17A-629, and 304.17A-631.
=»Section 1245. KRS 304.17A-633 is amended to read as follows:
The commissionerfexecutive-director} shall report every six (6) months to the Interim
Joint Committee on Banking and Insurance, and to the Governor on the state of the
Independent External Review Program. The report shall include a summary of the
number of reviews conducted, medical specialties affected, and a summary of the findings

and recommendations made by the independent external review entity.
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=» Section 1246. KRS 304.17A-649 is amended to read as follows:

The commissionerfexecutive—director] shall promulgate administrative regulations

necessary to implement the provisions of KRS 304.17A-640, 304.17A-641, 304.17A-643,

304.17A-645, and 304.17A-647.
=»Section 1247. KRS 304.17A-665 is amended to read as follows:

Sixty (60) days prior to the regular session of the General Assembly in 2002, and sixty

(60) days prior to each subsequent even-numbered-year regular session of the General

Assembly, the commissionerfexeeutive—direeter] shall submit a written report to the

Legislative Research Commission on the impact on health insurance costs of KRS

304.17A-660 to 304.17A-669.
=» Section 1248. KRS 304.17A-700 is amended to read as follows:

As used in KRS 304.17A-700 to 304.17A-730 and KRS 205.593, 304.14-135, and

304.99-123:

(1) "Adjudicate” means an insurer pays, contests, or denies a clean claim;

(2) "Claims payment time frame" means the time 